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In a recent Tennessee case—American 
Handle Co. v. Standard Handle Co., 59 S.W. 
Rep. 709, the Court of Chancery Appeals 
of Tennessee undertook to construe the anti- 
trust statute of that State enacted in 1891. 
Section 1 of the act makes unlawful and 
invalid any trust, contract, arrangement, or 
combination which tended to prevent free 
and full competition in the sale of any article 
of domestic growth, production, or manu- 
facture. . Section 5 provided that where a 
plaintiff was a member of or connected with 
such illegal trust or combination, and the 
cause of action sued on accrued out of 
some business or transaction connected 
therewith, such fact could be pleaded in 
complete defense of the suit. It appeared 
in the case noted that two manufacturing 
corporations entered into a combination by 
which a third corporation was created, and 
its capital stock was advanced and paid for 
from the assets of the other corporations, 
and its stock was issued to the stockholders 
of such corportions. The new corporation 
was organized under an agreement that it 
should receive 85 per cent. of the product of 
each of the other corporations at a low price, 
to be agreed on by the three corporations, 
and that it should sell such combined prod- 
uct. The combination prevented competi- 
tion between the two old corporations, but 
did not raise the price of the manufactured 
articles or of raw materials. It was held 
that the new corporation was not entitled to 
assert a claim for money advanced to one of 
the old corporations, which had become in- 
solvent, as against other creditors of the 
latter, since the combination was unlawful, 
as tending to prevent competition. 





The law pertaining to boycotts has recently 
been considered by the Court of Appeals of 
Colorado, in Master Builders’ Association v. 
Domascio, 63 Pac. Rep. 782. Briefly stated it 
was held in that case that a letter to architects 
of a building, signed by members ofa master 
builders’ association, in which they declined 
to bid on the building if plaintiff’s bid should 





be received in competition, would not author- 
ize a judgment for damages or the issuance 
of an injunction against such members, since 
no coercion or intimidation was suggested, 
and the architects were at liberty to receive 
bids from numerous builders who had not 
signed the letter, and that on notification by a 
builder to an architect that, if he should 
receive plaintiff's bid for work, numerous 
members of a master builders’ association 
would refuse to bid thereon, would not 
authorize a judgment against such members, 
in the absence of any evidence to show 
authority of the builder to give such notice. 
The court cites the following cases as sustain- 
ing its conclusion, viz.: Manufacturing Co. 
v. Hollis, 54 Minn. 223, 55 N.W. Rep. 1119; 
Macauley v. Tierney (R. I.), 33 Atl. Rep. 1, 
37 L. R. A. 455; Carew v. Rutherford, 106 
Mass. 14; Com. v. Hunt, 4 Metc. (Mass.) 
111; Hunt v. Simonds, 19 Mo. 583; Payne v. 
Railroad Co., 13 Lea, 507; Brewster v. C. 
Miller’s Sons (Ky.), 41 S. W. Rep. 301, 38 
L. R. A. 505; Cooley, Torts, pp. 278, 688. 
The following cases, cited in behalf of 
plaintiff, were reviewed and distinguished, 
viz.: Van Horn v. Van Horn, 52 N. J. Law, 
285; Doremus v. Hennessy, 176 Ill. 608; 
Casey v. Typographical, 45 Fed. Rep. 135; 
Jackson v. Stanfield, 137 Ind. 592. 





Until recently it seems that there is to be 
found but one case in which suit was brought 
on a life insurance policy where the insured 
had been tried and executed for the commis- 
sion of acrime. That case is Society v. 
Balland, 4 Bligh (N.R.), 194, and itis 
better known and oftener cited as the 
‘‘Fauntleroy Case.’’ It was an action by 
assignees in bankruptcy to collect a policy of 
insurance on the life of one Fauntleroy. 
The policy was made payable to his admin- 
istrators or assignees. Fauntleroy was con- 
victed of forgery, then a capital offense, and 
was executed. Lord Chanceller Lyndhorst 
held that on the grounds of public policy 
the assignees could not maintain the suit. 

The United States Circuit Court of Ap- 
peals of the Fifth Circuit has lately consid- 
dered the same question and has reached a 
similar conclusion as the English court. 
Burt v. Union Cent. Life Ins. Co., 105 Fed. 
Rep. 419. The facts in this later case’ dif- 
fer slightly from those in the English case, 
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in this, that in the former the plaintiff avers 
that the insured was guiltless although con- 
victed and executed. But the court consid- 
ered this as not material, holding in sub- 
stance that an action cannot be maintained on 
a policy of insurance on the life of a person 
who was convicted by a court of competent 
jurisdiction of a capital crime, and was exe- 
cuted pursuant to its sentence, although it is 
alleged that such conviction was erroneous, 
and the deceased in fact innocent. The 
policy contained no provision for forfeiture 
in the event of execution for crime. A 
policy which in express terms permitted such 
a recovery would be one in effect insuring 
against the risk of a miscarriage of justice, 
and void as against public policy; and, for 
the same reason, even if a policy can be con- 
strued to cover such arisk, because not in 
terms excluded, it is to that extent void and 
unenforceable. Mr. Justice McCormick 
dissented, in a vigorous opinion, from the 
conclusion of the court. 





NOTES OF IMPORTANT DECISIONS. 

MASTER AND SERVANT—DISCHARGE OF SERV- 
ANT—FALSE STATEMENT OF THIRD PERSON.—In 
Moran v. Dunphy, 59 N.E. Rep. 125, the Su- 
preme Judicial Court of Massachusetts holds that 
one who by malevolent advice, by falsehood, or 
by maliciously putting an employer in fear, 
brings about the discharge of a servant, is liable in 
damages to the servant. The court, by Holmes, 
C. J., said in part: 

‘But in view of the series of decisions by this 
court, from Walker v. Cronin, 107 Mass. 5655, 
through Morasse v. Broehu, 151 Mass. 567, 25 N. 
E. Rep. 74,8 L. R. A. 524, ‘Tasker v. Stanley, 
153 Mass. 148, 26 N. E. Rep. 417, 10 L. R. A. 468, 
Vegelahn v. Gunther, 167 Mass. 92, 44 N. E. Rep. 
1077, 32 L. R. A. 722; Hartnett v. Association, 
169 Mass. 229, 47 N. E. Rep. 1002, 38 L. R. A. 
194, and Weston v. Barnicoat, 175 Mass. 454, 56 
N.E. Rep. 619, to Plant v. Woods, 176 Mass. 492, 
57 N. E. Rep. 1011, we cannot admit a doubt that 
maliciously and without justifiable cause to in- 
duce a third person to end his employment of the 





plaintiff, whether the inducement be false slan- 


ders or successful persuasion, is an actionable 
tort. See also Angle v. Railway, 151 U.S.1, 
13, 14 Sup. Ct. Rep. 240, 38 L. Ed.551. We ap- 
prehend that there no longer is any difficulty in 
recognizing thataright tobe protected from 
malicious interference may be incident to a right 
arising out of a contract, although a contract, so 
far as performance is concerned, imposes a duty 
only on the promisor. Again, in the case ofa 
contract of employmeut, even when the employ- 





ment is at will, the fact that the employer is free 
from liability for discharging the plaintiff does 
not carry withit immunity to the defendant, who 
has controlled the employer’s action to the 
plaintiff's harm. The notion that theemployer’s 
immunity must be a non-conductor, so far as any 
remoter liability was concerned, troubled some 
of the judges in Allen v. Flood (1898, App. Cas. 
1), butis disposed of for this commonwealth by 
the cases cited. See also May v. Wood, 172 
Mass. 11, 14, 15, 51 N. E. Rep. 191. So, again, it 
may be taken tobe settled by Plant v. Woods, 


' 176 Mass. 492, 501, 502,57 N. E. Rep. 1011, that 


motives may determine the question of liability; 
that, while intentional interference of the kind 
supposed may be privileged if for certain pur- 
poses, yet, if due only to malevolence, it must be 
answered for. On that point the judges were of 
one mind. See176 Mass. 504, 57 N.E. Rep. 
1011. Finally, we see no sound distinction be- 
tween persuading by malevolent advice and ac- 
complishing the same result by falsehood or 
putting infear. In all cases the employer is 
controlled through motives created by the de- 
fendant for the unprivileged purpose. It ap- 
pears to us not to matter which motive is relied 
upon. If accomplishing the end by one of them 
is a wrong to the plaintiff, accomplishing it by 
either of the others must be equally wrong.”’ 





CRIMINAL Law — HOMICIDE — THREAT. — In 
Hall v. Territory it was held by the Supreme 
Court of New Mexico that, in a trial for homi- 
cide, where the question whether the prisoner 
or deceased commenced the encounter which 
resulted in death is in any manner of doubt. 
evidence of uncommunicated general threats of 
violence made by deceased a few hours prior 
to the homicide against anyone found in a cer- 
tain situation is admissible, where there is any - 
evidence of a hostile demonstration against the 
prisoner by the deceased at the time of the 
homicide — the deceased finding the prisoner 
within the scope of said threats—and where 
there is evidence tending” to prove that within 
a year prior to the homicide there had been 
communicated to the prisoner numerous threats 
made against his life by deceased. The court 
says in part: 

“The appellant attempts to justify the homi- 
cide by a plea of self-defense, and the pivotal 
question becomes, who was the aggressor in the 
conflict? What are the lights which illumine 
this point? From the standpoint of the terri- 
tory, only the testimony of the witness Pearl 
Johnson, with certain seeming corroborating 
circumstances. From the standpoint of the de- 
fense, appellant’s testimony, the numerous threats 
against the appellant’s life which deceased had 
made to appellant and to others during a period 
covering nearly a year immediately prior to the 
homicide, and most particularly such threats, 
though uncommunicated to defendant, made 
only a few hours before the bomicide. Assum- 
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ing that the threats were not, inadmissible upon 
other grounds, we conclude, in yiew of the pe- 
culiar facts of this case, that the vagueness. of 
the language used by the. deceased, constitutes 
no sufficient ground for its exclusion, but that 
it was a matter for ithe consideration. of .the 
jury, from which they were to determine whether 
or not the language should be. construed as 
tbreats made against the appellant. Territory 
v. Prat (decided at present term of this court), 
61 Pac. Rep. 104; State v. Hopper (Mo. Sup,), 
44S. W. Rep. 273; State v. Tarter, 26 Oreg. 38, 
37 Pac. Rep. 54; State v. Adams, 76 Mo. 355; 
State v. Crawford, 99 Mo. 74, 128. W. Rep. 354; 
Brown v. State, 105 Ind. 392, 5 N. E. Rep. 900; 
State v. Harlan, 130 Mo. 381, 32 S. W. Rep. 997; 
State v. Fitzgerald (Mo. Sup.), 32 S. W.. Rep. 
1117; Benedict v. State, 14 Wis. 460; Hodge v. 
State, 26.Fla. 11,7 South. Rep. 393; State v. King. 
9 Mont. 445, 24 Pac. Rep. 265; Harris y. State 
(Ala.), 11 South. Rep. 255; Hopkins v. Com., 50 
Pa. St. 9; Harris v. State (Miss.),, 16 South, Rep. 
360, 33 L. R.A, 85; State v. Cushing, 14 Wash. 
527, 45 Pac, Rep. 145, 53 Am. St. Rep. 883; Bes- 
sette v. State, 101 Ind. 185. 

‘There are a few cases which hold that threats, 
to be admissible for any cause, mu3t be shown 
to have been communicated to the accused, and 
others which hold that uncommunicated threats 
are not admissible unless they constitute a part 
of the res geste; but the more modern and better- 
reasoned cases favor the admission of such evi- 
dence in the following instances: (a), To show 
who began the affray; (b) to corroborate, evi- 
dence of communicated threats; and (c) to show 
the attitude of the deceased. Certainly this rule 
is limited to those cases where there is proof 
of a hostile demonstration by the deceased at 
the time of the killing, showing a present in- 
tention to carry out his purpose. Therefore, to 
sustain the ruling of the court below, it must 
appear from the record that there is no eyi- 
dence in the case to show any. hostile move- 
ments or attitude of the deceased towards the 
accused at the time of the firing of, the fatal 
shots, and there is conclusive evidence to the 
contrary. * * * Wharton, in his work on 
Criminal Law, section 1027, says: ‘When the 
question is as to what was deceased’s attitude at 
the time of the fatal encounter, recent threats 
may become relevant to show tbat this attitude 
was one hostile to defendant, even though such 
threats were uncommunicated.’ This testimony 
might, in the state of mind produced upon the 
jury by the other eyidence, in the case, haye 
turned the scales in favor of appellant. At all 
events, we are of opinion that in that condition 
of things it was relevant to the issue, and should 
have been admitted. Wiggins v. People, 93. U. 
S. 465, 23 L. Ed. 941; State v. Cushing,,14 Wash. 
527, 45 Pac. Rep. 145, 53 Am. St. Rep. 883; 
State v. McNally,,87 Mo, 644; Stewart v. State 
(Tex. Cr. App.), 35 S. W. Rep. 987; Brown v. 
State, 105 Ind. 392, 5 N. E. Rep. 900; Bell v. 





State, 66 Miss. 192, 5 South. Rep. $89; Roberts v. 
State, 68 Ala. 156;, Davidson v. People, 4 Colo. 


} 145; Keener v. State, 18 Ga, 194, 63 Am, Dec. 


269;.1 Whart. Cr. Law, § 64; Little v. State, 6 
Baxt. 493.”” 





CONTRACT—PERFORMANCE—RETAINING CON- 
SIDERATION—ACT OF Gop.—In Board of Educa- 
tion v. Townsend, 59 N. E. Rep. 223, decided by 
the Supreme Court of Ohio, it was held that 
where, in consideration of the conveyance by a 
board of education of a lot on which was situated 
a school house, and other buildings suitable for 
a public school, the vendee agreed to convey 
to the board another lot, then vacant, and to re- 
move, reconstruct and rebuild thereon the school 
house, so thatit would be in a suitable and proper 
condition for school purposes, it is not a defense 
to an actionfor damages for failure to perform 
the contract with respect to the school house 
that it was blown down by a storm, and could 
not, on that account, be removed as a standing 
building, as the contract was nevertheless capa- 
ble of substantial performance. The court said 
in part: 

‘It seems evident, looking to the entire agree- 
ment, that the essential purpose which the par- 
ties had in mind was that there should be placed 
by the defendant, without expense to the board 
of education, the same facilities in the way, of 
buildings for carrying on.the public school there 
that existed at the time of the contract on the lot 
then owned and jn use by the board. And if, 
because it was cheaper to do so, or, for other 
reason, tbe defendant had constructed on the new 
site entirely new buildings, equivalent. uf the old 
ones, that would have been a substantial com- 
pliance with his contract, which the board of ed- 
ucation could not, refuse to, accept. The most 
favorable. view that can be taken, of the case 
for the, defendant is that under, the contract 
two distinct modes of performance were open 
to him-—one, by removing the school house as 
a standing building, by, means of jacks and 
rollers, or other appliances; the other, by tear- 
ing it down and tsing the material for its recon- 
struction—either of which he was at liberty to 
adopt, and either of which, it may be conceded, 
would have been a sufficient compliance with 
his contract. Though the former mode of per- 
formance became, impossible, the latter was not. 
And ‘it can. hardly admit of contradiction,’ said 
the vice-chancellor. in Barkworth v. Young, 4 
Drew. 1, 24, 25, that where a party is allowed, 
at his option, to perform his contract in ‘one or 
the other of two modes, and one of them. be- 
comes impossible by the act of God, he is bound 
to perform it in the other mode.’ And see State 
v. Worthington’s Exrs., 7 Ohio, 171, 172. This 
rule rests upon the substantial reagon that, so 
long as the contract is capable of, performance 
in any mode contemplated by the parties, its 
performance cannot be said to have become im- 
possible. A clearer case for the application of 


. 
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the rule than the one before us can hardly be 
conceived. Besides, the act of God, so called, 
which excuses the performance of a contract be- 
cause that has become impossible, does not nec- 
essarily discharge the party from the obligation 
arising from the contract, except, it may be, 
when the contract is wholly executory on both 
sides. If an artist contracts to paint a picture 
for $10,000 received from his patron, and there- 
after become incapacitated from blindness, to 
fulfill his promise, by what right is he justified 
in claiming the money? We arenot aware of 
any principle, and have not been referred to any 
adjudicated case that would give absolution from 
the obligations of a contract to a party who has 
received from the other full consideration fora 
promise which the former has become unable to 
fulfill, and at the same time protect him in the 
enjoyment of the consideration paid. The act of 
God may properly lift from his shoulders the 
burden of performance, but has not yet been ex- 
tended so asto enable him to keep the other 
man’s property for nothing. It is plainly ap- 
parent from the contract in hand that the par- 
ties, as the basis of the agreement, estimated the 
value of the lot conveyed by the board of educa- 
tion to the railway company [to be as much more 
than that of the lot conveyed tothe board as it 
would cost to place on the lattera school house, 
in suitable and proper condition for school pur- 
poses, and other convenienees for a public school, 
equivalent to those on the lot owned by the board 
when the contract was made. Andinso far as 
the defendant has failed todo those things he 
has received from the board a valuable consider- 
ation, which he retains, and for which he has not 
given what he promised, nor anything whatever. 
It appears from the agreed statement of facts 
that the reasonable cost of doing what the de- 
fendant so failed to do is $1,000, which amount 
the plaintiff expended in the fall of 1896 towards 
placing a school house on the newly -acquired site 
after demand on the defendant to perform his 
contract. in that behalf, and his failure to do so. 
We think the judgment below (for defendant) 
should be reversed. 





CONTRACT —INTOXiICATION.— The Supréme 
Court of Ohio decides in Wright v. Waller, that it 
is no defense to a note that defendant was s0 in- 
toxicated when he signed it that he could not 
give the attention thereto which a reasonably 
prudentman would have given; and that it is 
no defense to a note that the defendant signed it 
under such intoxication that he could not give 
proper attention to it, since intoxication is not a 
defense unless the contracting party does not 
know what he is doing. The court says: 

‘This is in an action by Wright against Waller 
onacontract in writing signed by the latter,to 
pay rent. Defendant sought to avoid the con- 
tract on the ground that he was intoxicated when 
he signed it. There was evidence tending to 
show that defendant wasinastate ‘of complete 





drunkenness, dethroning reason, when he signed 
the paper,’ and on the other hand, there was 
evidence tending to show that he was not drunk 
at the time. There was no evidence that plaintiff 
had anything to do with bringing about defend- 
ant’s intoxicated condition, if he was intoxicated, 
nor that defendant’s mind was impaired by ha- 
bitual drunkenness, nor that the contract was in 
itself unconscionable or unfair. On this state of 
case, the court, in its general charge, said: ‘If 
the defendant was so much under the influence of 
strong drink or intoxicating liquor that his rea- 
son was dethroned to an extent that he could not 
give that attention to the signing of the note that 
a reasonably prudent man would be able to give, 
then the note would be void.’’ And at the re- 
quest of the defendant the court gave the follow- 
ing charge: ‘‘If the jury find from the evidence 
that the defendant signed the note under such 
intoxication that he could not give proper atten- 
tion toit, then the note is not evidence in the 
case, but void.’ To each of these instructions 
the plaintiff excepted, and their soundness vel 
non is the question presented on this appeal. On 
this question as to the degree of intoxication ne- 
cessary to an avoidance of contracts, the follow- 
ing are some of the statements of the governing 
principle, applicable to cases like this, found in 
the authorities: ‘* * * intoxication so deep 
astotake away the agreeing mind—in other 
words, to disqualify the mind to comprehend the 
subject of the contract and its nature and prob- 
able consequences—impairs such contract, if 
made while it lasts, the same as insanity. But 
mere drunkenness, or being a drunkard, or 
simply being drunk at the time, where the in- 
toxication Rdoes not extend to the degree thus 
stated, will not impair the contract. To have 
this effect, it must render the party non com- 
pos mentis for the occasion.’ Bish. Cont. §§ 980, 
981. ‘The contract of a drunken person is void- 
able, at his option, if it can be shown that at the 
time of making the contract he was absolutely 
incapable of understanding what he was doing.’ 
Anson Cont. p. 150. ‘An express contract, en- 
tered into when the obligor is in a state of intox- 
ication, so as to deprive him of the exercise of 
his understanding, is voidable.’ 11 Am. & Eng. 
Enc. Law, p. 773. Drunkenness must ‘be such as 
to incapacitate the party from the proper exer- 
cise of his judgment, and prevent him from un- 
derstanding his contract.’ Story, Cont. p.15. ‘A 
drunkard, when in a complete state of intoxica- 
tion, so as not to know what he is doing, has no 
capacity to contract.’ 1 Benj. Sales, § 33. ‘It 
is evident that drunkenness, when it goes so far 
as to absolutely destroy the reason, renders a per- 
son in this State, so long as it continues, inca- 
pable of contracting, since it renders him incp- 
aable ofjconsent.’ 1 Poth. Cont. 29. ‘Wherea 
party, when he enters into a contract, is in such 
a state of drunkenness as not to know what he is 
doing, his contract is wholly void,’ i. e. if he 
elects to avoidit. 1 Chit. Cont. 192. ‘Drunken- 
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ness is aspecies of insanity, but the law is not 
quite clear respecting this disability. Perhaps it 
stands thus: One cannot defend by proving his 
drunkenness, unless he can show that the drunk- 
enness was known to the payee, and taken ad- 
vantage of by him, or that it was complete, and 
suspended alluse of the mind at the time.’ 1 
Pars. Notes & B. 151. Intoxication, ‘to the ex- 
tent only that the party did not clearly under- 
stand the husiness’ in hand, ‘is not enough 
to render the contract voidable or void.’ Henry 
vy. Ritenour, 31 Ind. 136.. ‘It is also urged that 
the plaintiff in error is not bound by the transac- 
tion, because he was drunk at the time he as- 
signed the note. We think the evidence shows 
that he was at the time drunk. But he was mani- 
festly not so drunk but he knew what he was en- 
gaged in at the time. He, on the trial, testified to 
the circumstances attending the transaction. He 
says he took out the note and threw it down, and 
told them to take it, and that they had better 
take his clothes. Had he been so drunk as to 
render the assignment void, he could not have 
known or remembered whathe did. To render 
the transaction voidable, he should have been so 
drunk as to have drowned reason, memory, and 
judgment, andimpaired his mental faculties to 
anextent that would render him non compos 
mentis for the time being.’ Bates v. Ball, 72 Ill. 
108, 111. ‘Drunkenness, to afford a ground for 
avoiding a contract, must be so excessive as to 
render the person incapable of consent, or for the 
time'to incapacitate him from exercising his judg- 
ment. ’ Reynolds v. Dechaums, 24 Tex. 174. A 
contract executed by an intoxicated person is 
valid if ‘he is aware of what heis doing, and is 
not deceived as to the identity of the paper 
signed.’ Miller v. Finley, 26 Mich. 240. ‘Where 
a party seeks to avoid an express contract on the 
ground that he was intoxicated at the time he 
entered. into it, it is incumbent on him to produce 
clear and satisfactory proof that he was at the 
time in such a state of drunkenness as not to know 
what he was doing or the consequences of his own 
acts.’ Johns {v. Fritchey, 39 Md. 258. ‘A con- 
tract made by a person while he is so drunk as to 
be incapable of understanding its nature and effect 
is voidable, * * * but his intoxication must 
be so excessive as to render him incapable of 
knowing what he is doing.’ Clark, Cont. pp. 
274, 275. 

The foregoing texts and adjudications clearly 
declare and thoroughly establish the modern 
doctrine on this subject, departing from the 
ancientrule, which forbade a party to acon- 
tract to stultify himself by setting up his want of 
mental capacity to enter into it, to the extent, 
and only to the extent, of allowing him to show 
in avoidance that from insanity, drunkenness, 
and the like he wasincapable of exercising judg- 
ment, understanding the proposed engagement, 
and of knowing what he was about when he en- 
tered into the contract sought to be avoided. It 
is plain that the rule given in charge to the jury 





by the trial court in this case is a radical depart- 
ure from the established and true rule obtaining 
in all such cases. One may well be unable, from 
intoxication, to give ‘proper attention’ to a 
transaction, and yet know what the transaction 
involves, and be capable of understanding the 
terms and effect of a contract issuing out of it, so 
agjto be as fully bound by it as if he was under no 
degree of intoxication. The charge given at de- 
fendant’s request should therefore have been 
refused. 

The instruction given by the court ex mero 
motu iseven more patently erroneous. Many 
perfectly sane and sober men could not bind 
themselves by contract atall, if the rule laid 
down there isa sound one. The law does not 
gauge contractual competency by the standard 
of mental capacity possessed by reasonably prud- 
ent men. A mansis not incapacitated because of 
intellectual limitations arising from intoxication 
or what not, which prevent him from giving to a 
proposed contract all the consideration that a 
reasonably prudent man would be able to give it. 
Indeed, that test has no relation to mental ca- 
pacity. Competency to contract may well exist 
in as high a degree in a reckless, careless man as 
in one of the highest prudence and care, and the 
inability of the former to give a certain degree of 
attention to a business matter results, not from 
mental incapacity to know and understand the 
matter in hand, but from the indifference as to it, 
or his habit or disposition to drunkennesss, And 
one may sufficiently understand a contract, and 
the nature and effect of his entering into it, to be 
fully bound by it, though he be capable of only 
avery much less consideration of it than would 
be bestowed by a man of ordinary prudence. The 
cases of Hale v. Brown, 11 Ala. 87, and Holland 
v. Barnes, 53 Ala. 88, relied upon for appellee, © 
involved other considerations than the drunken- ° 
ness of the party seeking to avoid a contract,— 
overreaching by the other party, unfair and un- 
conscionable contracts, etc.,—and they have no 
application to the present case. Reversed and 
remanded.”’ 








RIGHTS OF ABUTTING OWNERS AS 
AGAINST TELEPHONE AND TELE- 
GRAPH COMPANIES. 


The introduction of the eleetric telephone 
and telegraph evoked many new questions 
of the law of real property. The general de- 
mand for a method of rapid intercommuni- 
cation in the business and social world lead 
to the widespread dissemination of such lines, 
and, with general and increasing construc- 
tion, the erection of poles and the placing of 
wires, caused, in a measure at least, some 
detriment to the fee of the adjoining landhold- 
er. Upon many of the questions that have thus’ 
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arisen the courts have held widely divergent 
views, but the. general tendency of decision 
has been to afford companies constructing 
and operating telephone and telegraph lines 


as wide a latitude in their operations as is- 


consistent with a proper interpretation of 
the laws governing real property. That 
telephone and telegraph lines may be, for all 
general purposes of the law, considered one 
and the same, there can be no longer any 
question. Stephens, J., says:' ‘‘I do not 
think it necessary to express any opinion on 
a controversy which is more scientific than 
legal, and perhaps more properly metaphys- 
ical or relative to the meaning of words than 
scientific, as it seems to turn upon the nature 
of identity in relation to sound. It is 
enough to say that whatever be the merits of 
the controversy, it does not appear to us 
that the fact, if it is a fact, that sound itself 
is transmitted by the telephone, establishes 
any material distinction between telephonic 
and telegraphic communication, as the trans- 
mission of it takes place and is performed by 
a wire acted on by electricity.’’ And Brown, 
J., says:? ‘‘Wesee-no reason to doubt the 
position assumed by the complainant that a 
telephone company is a telegraph company.”’ 
This ruling seems to have been generally ac- 
cepted and widely followed.’ 

Primary amongst the questions that has 
been raised by the abutting landowner 
is that concerning the subordination of the 
highway to the use of telephone and 
telegraph circuits. Is the erection and 
maintenance of sucha line a use to which 
the highway may properly be subjected? or 
are the poles and wires a novel and improper 
use, foreign to tbe purpose for which the 
easement was acquired, and a new and ad- 
ditional burden upon the fee? Here the 
courts are at issue, and the opinions, each 
logical and of weight, widely divergent. 
Devens, J., says:* ‘‘The use of a portion of 
the highway for the public use of companies 
organized under the laws of the State for the 
transmission of intelligence by electricity, 


1 Atty.-Gen. v. Edison Tel. Co., 6 Q. B. Div. 244. 

2Cumb. Tel. & Tel. Co. v. United Elect. Ry., 42 
Fed. Rep. 273. 

8 Duke y. Telephone Co., 53N. J. Law, 341; Wis- 
consin Tel. Co. v, Oshkosh, 62 Wis. 33; Chesapeake 
& Potomac Tel, Co. v, B, & O. Tel. Co., 66 Ind. 410. 


4 Pierce v. Drew, 136 Mass. 75. 





and subject to the supervision of the 
local municipal authorities, which has 
been permitted by the legislature, is 
a public use similar to that for which 
the highway was originally taken and 
to which it was originally devoted.’’ The 
argument in this line of decisions would seem 
to be that the public streets are not limited 
in their use to the purpose of passways, or 
avenues for travel, but may be subjected to 
every use which promotes public conven- 
ience and comfort and is not inconsistent 
with the use to which they were originally 
dedicated. Itis further argued in those 
cases where this view has been taken, that 
the occupation of the streets by poles and 
wires takes nothing which the laws reserved 
to the original proprietor of the land, when 
the public easement therein was acquired, 
nor does it appropriate it to a use not within 
the public easement. That where land has 
once been duly appropriated to a public use, 
which requires the occupation of its whole 
surface, and is applied by legislative au- 
thority to another and similar use, no new 
claims for compensation unless expressly 
provided for can be sustained by the holder 
of the fee ;’ and so the erection of telephone 
poles and wires upon the public highway, in 
States where these views are held, does not 
impose upon the Jand a novel and additional 
servitude entitling the holder of the fee to 
additional compensation therefor.* 

The contrary view is ably ‘expressed in the 
opinion of Allen, J., in what may be termed 
one of the leading cases upon this subject, 
Pierce v. Drew.* Here the learned judge, 
dissenting from the view of the majority of 
the court, says: ‘‘Ifit is incident to the 
laying out of a highway that a telegraph line 
may thereafter be established upon it, by the 


5 Halsey v. R. T. St. Ry. Co., 20 Atl. Rep. 859; Guy 
v. Mutual Union Tel. Co., 12 Mo. App. 485; Julia 
Bidg. Assn. v. Bell Tel. Co., 18 Mo. App. 477; Hew- 
ett v. W. U. Tel. Co. (D. C.), 54 Am. Rep. 284; R. R. 
Co. v. Newark, 10 N. J. Eq. 352. 

6 Magee’ v. Overshimer, 150 Ind. 127; Taggert v. 
Ry. Co., 19 Atl. Rep. 326; Williams v. Ry. Co., 41 
Fed. Rep. 556. 

7 Atty.-Gen. v. Met. R. R., 125 Mass. 515; Boston v. 
Richardson, 13 Allen, 146. 

8 Carter v. N. W. Tel. Ex. Co. (Minn.), 40 Cent. L. 
J. 475; Young v. ,.Yarmouth, 9 Gray, 866; Chase v. 
Sutton Mig. Co., 4 Cush. 167; Hewett v. Tel. 
Co., 4 Mackay, 424. 

9136 Mass. 75. 
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sanction of a future board of municipal offi- 
cers, this right must of necessity be paid for 
at the outset, unless the ownerof the land will 
have a subsequent claim for additional dam- 
ages; otherwise his property is taken from 
him without compensation. It is going 
quite too far to hold that in law it must be 
deemed to have been within the contempla- 
tion of the parties at the time of the laying 
out of the highway that it might be used for 
such new and additional purposes. They 
are intheir nature essentially distinct from 
the ordinary use of the highway by travel- 
ers. It is not desirable to impose this new 
and additional burden upon the laying out 
of highways. If the public convenience and 
necessity require a new highway, but do not 
require a line of telegraph over it, the public 
authorities ought to be able to take such an 
easement as will subserve the public require- 
ment without being subjected to the necessity 
of paying for a right which is not needed nor 
desired. The use of a highway for tele- 
graphic purposes is not naturally included in 
the original design, nor naturally incidental 
to its use for travel. Highways can be and 
are conveniently used without telegraphs or 
telephones. The latter can be established 
without the use of the highway. It may be 
convenient in many instances to use the 
highway for electrical lines. Whenever this 
proves to be the case, there is no hardship 
in requiring those who wish to establish such 
lines to pay for the privilege such damages, 
if any, as may be caused to the owners of the 
property by such use.”’ 

Where this view is taken, the argument 
would seem to be that the power of the leg- 
islature over the streets is confined strictly 
to the use for which they were taken ; that as 
trustee no greater title is taken than is neces- 
sary to the proper execution of the trust, and 
that, as the construction and maintenance of 
telephone and telegraph lines upon the high- 
way do not come within the terms of a trust 
confined strictly to the protection of the pub- 
lic easement in the streets, a legislative fran- 
chise to companies, organized for the trans- 
mission of intelligence by electricity, permit- 
ting such construction, is void and inopera- 
tive as against abutting owners.” It is held 


10 Met. Tel. & Tel. Co. v. Colwell Lead Co., 67 How. 
Pr. 865. 


that the erection of poles and wires, under 
legislative sanction, without the consent of 
the adjacent owner, who retains the fee in 
the highway, comes within the constitutional 
inhibition, ‘‘private property shall not be 
taken ur damaged without just compensa- 
tion.’ Condemnation of land for the pub- 
lic use as a highway gives, it is argued, only 
the right of passage over it. The absolute 
property therein remains in the holder of the. 
fee, and this is restricted and interfered with 
by the erection of poles and wires in or 
upon the land. The State does not possess 
this right, as trustee for the easement; it 
cannot, constitutionally, grant it to an- 
other.” A franchise to erect a telephone or 
telegraph line upon the public highway, in 
such a manner as not to incommode the pub- 
lic in its use, may be granted, but such lines 
form no part of the equipment of a public 
street, but are foreign to its use, and where 
the abutting owner holds the fee to the mid- 
dle of the street he is entitled to extra com- 
pensation for the additional burden placed 
upon his land.” In short, a telegraph or 
telephone company is regarded asa public 
ase only in the sense that the public, by pay- 
ment therefor, may become possessed of cer- 
tain rights which the law will enforce. The . 
true question at issue is, whether or not the 
erection of poles and wires upon the high- 
way constitute an additional servitude upon 
the fee and so entitle the landowner to extra 
compensation therefor. There can, properly 
speaking, be no distinction between cases 
where the fee to the middle of the street ig 
in the abutting owner, and those where it is 
in the public.“ It is impossible to lay down 
any exact rule as to the circumstances that 
will justify the exercise of the power of 
eninent domain as against abutting land- 
owners, or the holder of the fee in general.” 


11 Board of Trade Tel. Co. v. Barnett, 107 iil. 507. 

12-W. U. Te . Co. v. Williams, 86 Va. 696. 

18 Hudson River Tel. Co. v. Watervliet T & R. R. 
Co., 185 N. Y. 888; Cin. & I. P. R. R. Co. v. City & 
Sub. Tel. Assn., 48 Ohio St. 390; Dailey v. State 
(Ohio), 37 N. E. Rep. 710; State v. Newark, 37 N. J. 
L. 415; Weller vy. McCormick, 47 N. J. L. 897; Broome 
v. Tel. Co., 42 N. J. Eq. 141; Dusenburg v. Tel. Co., - 
11 Abb. N. C. 440; Stowers v. Postal Tel. Cable Co., 
33 Cent. L. J. 258; A. & P. Tel. Co. v. C., R. 1. & P. 
R. R. Co., 6 Biss. 158. 

14 Randolph on Em. Dom.’ Pars. 415, 416; McQuaid , 
v. P. & V. Ry. Co., 18 Oreg. 237. 





15 Olmstead v. Camp, 38 Conn. 531. 
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For the purposes of this article we can 
merely examine the general principles. The 
use must be public, but it is not necessary 
that the public of an entire community be 
benefited by the use; a local use is un- 
doubtedly sufficiently public."* So the con- 
demnation of a right of way for a telephone 
company, whose operations were to be purely 
local, would be a proper exercise of the 
power of eminent domain, since public use 
and public benefit or utility are, in this con- 
nsction, synonymous." It is essential, how- 
ever, that the user or right of user be in the 
public, and that this be the improvement for 
which the private property is taken, conse- 
quently it is necessary that the service of 
telephone or telegraph companies, seeking to 
acquire right of way for the erection of poles 
and wires, be available to the public of the 
locality in which the right of eminent domain 
is sought to be exercised, or at least availa- 
ble to the public in general."* The fact that 
the property of the individual so taken is 
bestowed upon a private person or corpora- 
tion, and that private emolument and gain 
results from the use, will not prevent the 


exercise of the power in the case of telephone | 


and telegraph companies as against abutting 


‘ owners, since the use is public and public 


benefit the objectin view."* There can, con- 
sequently, be no doubt that a telephone or 
telegraph line for the general transmission of 
messages is a use, on behalf of which the 
power of eminent domain may be properly 
exercised.” It has been held, ina recent 
Texas decision,” that a telephone company, 


16 Pom. note Sedgwick, Const. of State and Const. 
law (2 Ed), 446; Townsbip Board v. Hackman, 48 
Mo. 248; Williams v. School Dist., 38 Vt. 271; Hart- 
wellv. Armstrong. 19 Barb. 166; Coster v. Tide- 
water Co., 18 N.J. Eq. 54; Talbot v. Hudson, 16 
Gray, 417. 

17 Salt Co. v. Brown. 7 W. Va. 191; Todd v. Austin, 
34 Conn. 78; Dayton Mining Co. v. Seawell, 11 Nev. 
191; Bradley v. N. J. ete. R. R. Co., 21 Ind. 294; 
Great Falls Mfg. Co v. Fernald, 47 N. H. 456; Hand 
Gold Mining Co. v. Parker, 59 Ga. 418. 


18 Petition of Mt. Washington Road Co., 35 N. H.- 


134; Jordan v.’ Woodward, 40 Me. 817; O’Reilly v. 
Kankakee Valley Co., 32 Ind. 169; Lance’s Appeal, 55 
Pa. St. 16. 

19 Anderson v. Tubeville, 6 Cold. 150; Swain v. 
Williams, 2 Mich. 427; Harris v. Thompson, 9 Barb. 
350; Matter of Townsend, 39 N. Y. 171; Concord R. 
R. v. Greely, 17 N. H. 47. 

20 New Orleans R. R. Co. v. Southern Tel. Co., 53 
Ala. 211. 


21San Antonio & H. P. R. R. Co. v. 8S. W. Tel. & 


Tel. Co., 49 L. R. A. 459. 





organized under a statute providing for ‘‘a 
telegraph and telephone line’ which formerly 
read ‘‘a telegraph or telephone’’ line, is en- 


. titled to exercise the power of eminent do- 


main under a statute giving such power to 
corporations created for the purpose of con- 
structing and maintaining ‘‘a magnetic tele- 
graph line.’’ 

As tothe right of the adjacent owner to 
compensation for the obstruction of light, 
air, etc., by telephone and telegraph com- 
panies, there can be no question. The abut- 
ting owner has redress as against any sub- 
stantial obstruction of his right of access, or 
his enjoyment of the use of the street in con- 
nection with his land.” The right to main- 
tain shade or ornamental trees in front of 
property is clearly ‘incidental to the owner- 
ship of the adjacent fee. In Ohio, where it 
is held that 1o additional servitude is im- 
posed upon the land constituting highways, 
by the erection and maintenance of the poles 
and wires of telephone and. telegraph com- 
panies, such a company was held to have no 
right to trim trees, whether such cutting was 
necessary or not.” In Connecticut, where. 
the statute permitting the construction of 
telephone lines says that trees shall not be 
injured without the consent of the owner, it 
has been held selectmen cannot give author- 
ity to cut trees, even though such cutting be 
necessary, without the consent of the ad- 
jacent landowner.™ In Mississippi a tele- 
graph company, constructing under a permit 
from a county board of supervisors, acting 
under power conveyed by statute, was held 
to have acquired no power to remove trees 
or branches.” Wiere the abutting owner 
holds the fee to the middle of the street, and 
the courts view the erection of telephone and 
telegraph poles and wires as a new servitude 
upon the fee, it would seem that the trim- 
ming of trees and hedges entitles tLe abut- 
ting owner to compensation, if done without 
an express license from him.” On the other 
hand, even though the adjoining owner so 
holds the fee, if the poles and wires be con- 


22 Zehren v. Milw. Elect. Ry. & Light Co., (Wis.), 
74 N. W. Rep. 538; Jaynes v. Omaha St. Ry. Co., 53 
Neb. 631. 

23 Daily v. Ohio, 51 Ohio St. 348. 

%4 Bradley v. South. New Eng. Telep. Co., 66 Conn. 
559. . 
25 Clay v. Postal Teleg. & Cable Co., 70 Miss. 406. 

26 Board of Trade Teleg. Co. v. Barnett, 107 Ill. 507. 
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sidered no new burden upon the highway, 
and a use not foreign to the public easement 
therein, then a municipality granting a fran- 
chise to a telephone company, when acting 
under its powers to provide for public uses, 
grants therewith the power to do the neces- 
sary trimming of trees and hedges adjacent 
to such line,” a similar view being taken by 
the federal court. Where the cutting is 
unnecessary or malicious, or where the 
trees are wantonly injured, as by the careless 
use of linemen’s ‘‘climbers,’’ the company is 
liable, certainly for the damage actually sus- 
tained, and, in certain cases, even punitive 
damages may be obtained.” This would 
seem to be the rule, even though the cut- 
ting by the company’s agents be in direct 
violation of its expressed orders.” As tothe 
restrictions placed upon the adjoining owner, 
in his use of the fee, by reason of the prox- 
imity of telephone or telegraph circuits upon 
the adjacent highways, there are none save 
those to which he is subjected generally. The 
maxim of the law, ‘‘Sic utere tuo ut alienas 
non laedere,’’ applies equally well in the 
cases of companies for the transmission of 
intelligence by electricity against abutting 
owners. The feeholder can maintain upon 
his land anything to which he may, at com- 
mon law, subject the fee, and he is liable 
only when he does not make ‘‘use of the 
means which the progress of svience and im- 
provement have shown to be the best’’ to 
prevent injury to another.** Kekewich, J., 
says: ‘*f cannot see my way to hold tbat 
amanwhohas * * * called into special 
existence an electric current for his own 
purposes, and who discharged it into the 
earth beyond his control, is not as responsi- 
ble for damages as he would have been if he 
discharged a stream of water. * * * I 
hold that if it finds its way onto his neigh- 


27 Southern Bell Telep. Co. v. Francis & Allen, 109 
Ala. 224. 

23 Southern Bell Telep. Co v. Constantine. (Ala), 
61 Fed. Rep. 61. 7 

29 Tissot v. Southern Tel. & Tel. Co, 39La. Ann. 996. 

8% Graham v. Chester Elect. Co., 39 N. Y. Supp. 125; 
Hoyt v. Southern New Eng. Telp. Co., 60 Conn. 385; 
Poston v. Cumb. Tel. & Tel. Co. 94 Tenn. 696; Postal 
Teleg. & Cable Co. v. Lenoir, 107 Ala. 640; Postal 
Teleg. & Cable Co. v. Brantley, 107 Ala. 683. 

3: Cumb. Tel. & Tel. Co. v. United Elect. Ry. Co., 
42 Fed. Rep. 279. 

82 National Tel. Co. v. Baker, 2 Chancery (1893), 
201. 








bor’s land and then damages the neighbor, 
the latter has a cause of action.’’ 

The court, in the case of the Hudson River 
Tel. Co. v. Watervliet Turnpike & Railroad 
Co., says: ‘‘We are not prepared to hold 
that a person, even in the prosecution of a 
lawful trade or business upon his own land, 
can gather there by artificial means a nat- 
ural element, like electricity, and discharge 
it in such volume that, owing to the con- 
ductive properties of the earth, it will be 
conveyed upon the grounds of his neighbor 
with such force and to such an extent as to 
break up his business or impair the value of 
his property, and not be held responsible for 
the resulting injury. * * * It cannotbe 
questioned that one has a right to accumu- 
late water on his own real property and use 
it for a motive power, but he cannot dis- 
charge it there in such quantities that, by the 
action of physical forces, it will inundate his 
neighbor’s land and destroy his property, 
and shield himself from liability on the plea 
that it was not his act, but an inexorable 
law of nature that caused the damage. * * * 
If he collects for pleasure or profit the subtle 
and imperceptible electric fluid, there would 
seem to be no hardsbip in imposing upon him 
the same duty which is exacted of the owner 
of the accumulated water power—that of 
providing an artificial conduit for the arti- 
ficial product, if necessary to prevent injury 
to others.”’ 

So the erection and maintenance of plants 
generating or using electricity and employ- 
ing a grounded return circuit to the detri- 
ment of telephone or telegraph lines upon 
the adjacent highway, renders the owners of 
such plants liable for all damages that may 
ensue from such interference, provided that, 
at a reasonable expense, by the adoption of 
proper and known appliances, the injury 
could have been avoided. There is no obli- 
gation to utilize devices that are in the 
nature of experimentation, but if proper 
means be generally known by which the es- 
capement and consequent conduction may be 
prevented, the person generating or employ- 
ing electricity fails to use them at his peril. 
There can properly be no distinction between 
the telephone company which, as a rule, 
from the nature of its business, is compelled 


83 135 N. Y. 893. 
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to make provision for its return circuit, and 
the person usizg an electrical current for 
purposes that do not require such provision.* 
G. C. Hamitton, LL B. 
Chicago, Ill. 
3% Cumb. Tel. &. Tel. Oo. v. United Elect. Co., 98 
Tenn. 492. 








REPLEVIN — FRAUDULENT PURCHASER— 
POSSESSION. 


SINNOTT v. FEIOCK. 


Court of Appeals of New York, February 1, 1901. 

Replevin will not lie against a fraudulent pur- 
chaser of goods when they have been taken from him 
by process which is legal as to him, and not by any 
voluntary act on bis part, since the action is one to 
recover possession of chattels, as distinguished from 
an action for conversion. 


CULLEN, J.: The action is in replevin to re- 
cover certain chattels which, it was alleged, the 
plaintiff was induced to sell to the respondent by 
fraud, on the part of the latter. The complaint 
was in the ordinary form, and averred property 
in the plaintiff, and that the defendant wrong- 
fully took and detained the chattels. The com- 
plaint was dismissed on the opening of the 
plaintiff's counsel, and his concession (appar- 
ently made for the purpose of obtaining a ruling 
on the question) that prior to a demand for the 
return of the goods, and before the commence- 
ment of the action, the chattels had been taken 
from the defendant on an execution against him 
and sold, so that at the time of such demand and 
commencement of the action they were not in the 
defendant's possession, custody, or control. On 
this concession the trial court dismissed the com- 
plaint, and the judgment entered on such dis- 
missal has been affirmed by the appellate divis- 
ion. 

There was no suggestion made that the de- 
fendant obtained the property with the intention 
that it should be seized on execution, or in pur- 
snance of any conspiracy or collusion with the 
execution creditor. The sale was not void, but 
voidable at the election of the plaintiff. At the 
time the chattels were seized on execution the 
plaintiff had not rescinded the sale, and, what- 
ever were the plaintiff's rights, the seizure of the 
goods as to the defendant was lawful, and he 
could not resist or avoid it. The question pre- 


sented, therefore, is whether the defendant is: 


liable in an action of replevin for the recovery of 
the chattels after they have been taken from him 
by process legal as to him, and not by any volun- 
tary act on his part. The determination of this 
question requires an examination and considera- 
tion of this particular form of action as it now 
exists under our code and statutes. 

Originally, at common law, the action of re- 
plevin lay to recover the possession of goods ille- 





gally distrained by a landlord. The primary ob- 
ject of the action was to recover possession of the 
specific chattels. The form of action was so use- 
ful that the action was extended to nearly all 
cases of unlawful caption or detention of chat- 
tels, where it was sought to recover the chattels 
in specie. In many cases where the plaintiff was 
unable to obtain the return of the chattels he 
could recover in the action tbeir value. Still the 
action remained essentially one to recover the 
possession of chattels, as distinguished from ac- 
tions in trespass or trover to recover damages for 
the seizure or for the value of the property. 
‘There were many technical rules in force relating 
to this form of action, which at times made pro- 
ceedings under it difficult, and in 1788 a statute 
was passed in this.State (1 Rev. Laws, 1813, p. 
91) to simplify the procedure. It directed the 
form of plaint before the sheriff, in which the 
plea was ‘of taking and and unjustly detaining”’ 
beasts, goods, or chattels. Afterwards the Re- 
vised Statutes prescribed the rules governing ac- 
tions of replevin, and the procedure therein. 
Title 12, ch. 8, pt. 3. In the original note of the 
revisers is stated their intention to so extend the 
action of repleyin ‘‘as to make it a substitute for 
detinue, and a concurrent remedy in all cases of 
the unlawful caption or detention of personal 
property, with trespass and trover."’ We do not 
think the revisers used the term ‘‘concurrent”’ as 
meaning ‘‘co-extensive,”’ for by section 6, title 
12, it is provided that the action shall in all cases 
be commenced by writ, the form of which is pre- 
séribed as follows: ‘‘Whereas A B complains 
that C D has taken, and does unjustly detain 
(or ‘does unjustly detain,’ as the case may be).’’ 
The execution in the action required the sheriff 
to replevin the goods if they could be found, and 
deliver them to the plaintiff, and, in case they 
could not be obtained, to collect their value, with 
the damages and costs, from the property of the 
defendant. The provisions of chapter 2 of title 
7 of the Code of Procedure of 1848, entitled 
‘Claim and Delivery of Personal Property,’ op- 
erated as a substitute for those of the Revised 
Statutes. They direct that atthe commence- 
ment of the action the plaintiff may replevy the 
chattels, but in the affidavit to obtain the writ 
there is required the statement that the defendant 
‘unjustly detains” them. The provisions of the 
present Code of Civil Procedure, in the article 
entitled ‘‘Action to Recover a Chattel’’ (sections 
1689-1730), are substantially the same as those of 
the old code. 

The question several times arose under the 
Code of Procedure whether replevin could be 
maintained against a party who was not in pos- 
session, either actual or constructive, of the chat- 
tels, and was the subject of conflicting decisions 
in the supreme court and in the superior court of 
New York. It finally came to this court, in 
Nichols v. Michael, 23 N. Y. 264. This was also 
a case of fraudulent purchase of geods, in which 
the defendant, before the action was brought, 
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had voluntarily transferred the goods to his as- 
signee. It was held that the action could be 
maintained. This decision was based on the au- 
thority of two English cases: Garth v. Howard, 5 
Car. & P. 346, and Jones v. Dowle, 9 Mees. & W. 
19. In the case in this court Judge Selden wrote: 
‘The theory upon which these cases’ proceed is 
perfectly sound, and applies directly to the pres- 
ent case. It is that where a person is in. posses- 
sion of goods belonging to another, which he is 
bound to deliver upon demand, if he, without 
authority from the owner, parts with that pos- 
session to one who refuses to deliver them, he is 
responsible in detinue equally with the party re- 
fusing. He contributes to the detention. It is 
the consequence of his own wrongful delivery. 
The action in such cases may properly be brought 
against both, because the acts of both unite in 
producing the detention.’’ This doctrine has 
been steadily adhered to by this court. Barnett 
v. Selling, 70 N. Y. 492; Dunham v. Troy Rail- 
road Co., *42 N.Y. 543. These decisions, how- 
ever, do not control the present case. They are 
authorities to the effect that where the defendant 
has wrongfully parted with possesssion the ac- 
tion will lie. As aiready stated, the defendant 
did not part with possession by any act on his 
part, but the property was taken from him by 
process of law valid as to him, and which he 
could not resist. To uphold a recovery’ in re- 
plevin under such circumstances we must go 
further, and decide that whenever property has 
been taken or obtained wrongfully an action of 
replevin may be maintained against the taker, 
regardless of whether the property is in his pos- 
session or whether he has been lawfully deprived 
of it, and as a logical sequence, as we think, also 
regardless of the fact that the property sought to 
be replevied may have ceased to exist without 
fault on the defendant's part; in other words, 
that the action can be maintained under all cir- 
cumstances to the same extent as an action for 
conversion. Such a doctrine would substatially 
destroy the characteristics of an action of re- 
plevin, which distinguish it as an action to re- 
cover possession of specific property, and we 
find no authority for it in the decisions of this 
or of our sister States. In Massachusetts the rule 
seems absolute that the defendant must be in 
possession when the action of replevin is 
brought. Richardson v. Reed, 4 Gray, 441; Hall 
v. White, 106 Mass. 599. In the earlier case it is 
said: ‘‘By the common law replevin cannot be 
maintained where trespass cannot, for by that 
law an unlawful taking of goods is a prerequisite 
to the maintenance of replevin. But trespass 
will lie in cases where replevin will not. Re- 
plevin, being an action in which the process is 
partly in rem, will not lie where it is impractica- 
ble or unlawful to execute that part of the proc- 
- ess according to the precept.’’-In the later caseit 
was held that the action would not lie against a 
sheriff who ‘had seized goods, but parted with 
possession before the date of the plaintiff’s writ. 





The | same . rule obtains in Ne ew Hampsbire 
(Mitchell v. Roberts, 50 N. H. 486), Iowa (Coffin 
v. Gephart, 18 Towa 256), Missouri (Feder v. 
Abrahains, 28 Mo. App. 454; Davis v. Randolph, 

3 Mo. App. 454), Maine (Howe v. Shaw, 56’ Me. 
291), Minnesota (Ames ¥. Boom Co., § Minn. 
467), and in North Carolina (Haughton v. New- 
berry, 69 N. Car. 456). In Michigan the statute as 
to procedure in replevin is similar to our own; 
and in McBrian v. Morrison, 55 Mich. 351, 21 N.W. 

Rep. 368, the supreme court of that State, follow- 
ing the rule in Nichols v. Michael, supra, held 
that ‘the action lay, despite & wrongful transfer 
by the defendant prior to its institution. In the 
subsequent case of Gildas v. Crosby, 61 Mich. 

413, 28 N. W. Rep. 153, it is said: **The nature of 
the remedy—the detention being the gist of the 
action. and the delivery of the goods its object— 
forbids this action against’ one not in possession, 
and who cannot deliver the property, unless he 
has concealed, removed, or disposed of the 
same with the intent of avoiding the writ.”” Ac- 
cordingly it was held that replevin would not lie 
against a pledgee who had improperly sold the 
pledge and’ parted with possession. With us it is 
sufficient that thé defendant his voluntarily dis- 
posed of the property, though without intent to 
avoid the writ. ‘Barnett’ v. Selling, supra. In 
Wisconsin, though a decision on the exact point 
seems wanting. the dicta of the opinions indicate 
the rule to be thé same aé that in this State. In 
Virginia there is 4 very early case on the subject 
(Burnley v. Lambert, 1 Wash. 308), argued by 
Mr. (afterwards justice) Washington and Mr. 

(afterwards chief justice) Marshall. It was there 
held that the defendant could not, by transferring 
the property before the comimencement of the 
action, defeat the writ. In the opinion it is said 
that “possession of the deféndant prior to the 
suit was sufficient to charge him unless he was 
legally evicted.” In’ Pool v. Adkisson, 1'Dana, 
110, the Court of Appeals of Kentucky, following 
the decisions in Burnley v. Lambert, held that 
the voluntary transfer of the defendant before 
suit did not defeat an action in replevin. It is 
there said: ‘‘According to the case of Burnley v. 
Lambert, the fact that the plaintiff was not pos- 
sessed of the slaves when this suit was brought 
cannot change or affect the remedy, unless he 
had been ‘legally evicted.’ This doctrine, if in- 
terpreted literally, may be too restrictive. But it 
seems to be free from just exception, if under- 
stood, as we suppose it ougbt to be, to mean that 
the plaintiff had been devested of the possession 
in a manner authorized by law, and which, would 
therefore, exonerate him from the charge of tor- 
tious conduct.”’ It was held by the same court in 
Caldwell v. Fenwick, 2 Dana, 333, ‘that detinue 
could not be maintained for a slave dead before 
the commencement of the action, though other- 
wise if he had ‘died subsequent to the commence- 
ment of the ‘action, or thé defendant had im- 
properly parted with his possession. The court 
said: ‘‘Detinue is a mode of action given for the 
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recovery of a specific thing, and damages for its 
detention, though judgment is also rendered in 
favor of the plaintiff for the alternate value, pro- 
vided the thing cannot be had; yet the recovery 
of the thing itself is the main object and induce- 
ment to the allowance of theaction. * * * The 


action is not adapted to the recovery alone of the. 


value ofa thing detained, nor can it be main- 
tained therefor.”’ 

We have thus reviewed the leading cases in 
this country in reference to the circumstances 
under which an action of replevin can be main- 
tained. None of them authorizes the mainte- 
nance of the action under the circumstances of 
the present case. In all of them replevin is held 
to be essentially a possessory action. In many 
of the States it is unqualifledly requisite for the 
maintenance of the action that the defendant 
should be in possession of the chattels sued for 
at the time. the action was commenced. In 
others, as.in our own State, an exception is made 
to the general rule where the defendant has vol- 
untarily parted with the property. Still the ex- 
ception goes only to the extent stated. The law 
in Virginia and Kentucky is substantially the 
same as Our own, and the cases cited from those 
States are well reasoned on principle. The case 
at bar falls within therule stated in those cases— 
that, where the defendant is evicted by legal 
process before suit brought, the action will not 
lie—and we are therefore of opinion the disposi- 
tion of the case by the courts below was correct. 
We have not overlooked the decision in Devoe v. 
Brandt, 53 N. Y. 462. In that case Samuels, the 
vendee, from whom the goods had been taken on 
execution, did not defend the action, and the 
question we have discussed did not arise. The 
action was unquestionably well brought against 
the other defendant, as he was in possession of 
the chattels at the time of the commencement of 
the suit. 

It is urged that, whatever may have been orig- 
inally the nature and character of an action of 
replevin, there is now no longer reason for main- 
taining a distinction between it and an action for 
conversion, and that it would conduce greatly to 
the speedy administration of justice to permit 
the use of the first form of action as a substitute 
for the second. A good deal may be said in 
favor of this claim, great as would be the inno- 
vation resulting in its acceptance. There is, 
however, a serious objection to adopting this 
view of an action of replevin. If a defendant is 
arrested in an action to recover a chattel, he can 
be discharged only upon giving a bond for the 
return of the chattel, or the full payment of any 
judgment that may be recovered against him, 
while in an action for conversion the bond is con- 
ditioned only for his personal surrender to any 
mandate or final judgment against him. Code 
Civ. Proc. § 575. The form of the action, there- 
fore. seriously affects the rights of the defendant 
against whom itis brought. While this consid- 
eration should not induce us to limit the scope 





of an action of replevin except within the bounds 
prescribed by statute and the authorities, it may 
well restrain us from taking any radical depart- 
ure in the law. The judgment appealed from 
should be affirmed, with costs. 

Parker, C.J..and Gray, Bartlett, Martin, Vann, 
and Werner, JJ., concur. 

Judgment affirmed. 


NoTge.—Recent Decisions on Questions of Owner- 
ship and Right of Possession in Action of Replevin. 
—Where mortgagors of alot remove a house from it 
after sale of the lot on foreclosure of the mortgage, 
replevin by the purchaser to recover the house will 
not lie before the period of redemption has expired 
and he is entitled to possession. People’s Sav. Bank 
v. Jones, 114 Cal. 422, 48 Pac. Rep. 278. A mortgagee 
in possession is the owner of the personal property 
described in the mortgage, for the purposes of an ac- 
tion of replevin therefor, against an officer who takes 
the property under an attachment against the mort- 
gagor. Williams v. Miller (Kan. App.), 49 Pac. Rep. 
708. A person in possession ofa chattel mortgage 
and the notes secured thereby, who bas renewed the 
mortgage, collected a large portion of said notes, and 
taken possession of the mortgaged property under 
the mortgage. will be held to be the owner thereof 
for the purpose of recovering the mortgaged prop- 
erty from an officer who attaches it asthe property 
ofthe mortgagor. Williams v. Miller (Kan. App.), 
49 Pac. Rep. 703. Where plaintiff shows possession 
under claim of purchase, and forcible taking, de- 
fendant cannot impeach his title. Conely v. Dudley 
(Mich ), 69 N. W. Rep. 151. In view of the language 
of Code Civ. Proc. secs. 191, 192, prescribing the form 
of verdict and judgment in replevin, the question in 
such an action is the right to possession at the com- 
mencement of the action, and not at the trial. Brown 
v. Hogan, 49 Neb. 746, 69 N. W. Rep. 100. Where 
notes are placed with a third party to be delivered 
when the maker directs, replevin therefor by the 
payee will not lie where the maker directs that they 
shall not be delivered. Nichols & Shepard Co. v. 
First Nat. Bank (N. Dak.), 71 N. W. Rep. 135. In re- 
plevin by a wife to recover wheat grown by her and 
levied on by the sheriff for the busband’s debts, it is 
immaterial whether the lease from the husband, un- 
der which the wife held and cultivated the land on 
which the wheat was grown, was valid or not. Bur- 
chett v. Hamill (Okla.), 47 Pac. Rep. 1053. The 
maker of notes is not the owner or entitled to posses- 
sion thereof unless the same have been paid or can- 
celed by a court, so as to maintain replevin for recov- 
ery of the possession. Olson v. Thompson (Okla.), 48 
Pac. Rep. 184. A licensee underan unrevoked li- 
cense to cut and remove timber, for which privilege 
he has paid full value, has title sufficient to maintain 
replevin for the timber after it has been cut and re- 
moved by a mere trespasser. Keystone Lumber Co. 
v. Kolman (Wis.), 69 N. W. Rep. 165, 34 L. R. A. 821. 
A mortgagee of chattels to which the mortgagor had 
no title is liable to the real owner where he sells the 
chattels under the mortgage and delivers them to the 
purchaser after notice of the owner’s claim, and it is 
no defense that he parted witb the possession or con- 
trol of the chattels before the action against him was 
commenced. Tasker v. Ryan, 49 N. Y. S. 942, 4 App. 
Div. 616. Tosustain replevin, plaintiff must be en- 
titled to the immediate and exclusive possession of 
the property, but a prior actual possession thereof is 
not essential. Garcia v. Gunn, 119 Cal. 315,51 Pac. 
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Rep. 684. A lease of an island, giving control over 
all wild goats found thereon, with power to kill them 
in moderate numbers, gives aright to immediate pos- 
session of all of the goats, so that the lessee may 
maintain replevin against a trespasser who kills some 
of the animals and takes away their hides, and is not 
relegated toan action of trespass. Garcia v. Gunn, 
119 Cal. 315, 61 Pac. Rep. 684. To maintain replevin, 
the plaintiff must have the right of possession, as 
well as the right of property. Gazelle v. Doty, 78 Ill. 
App. 406. Replevin will not lie by one claiming un- 
der an instrument not filed, in the nature of a secu- 
rity obligation against a pledgee who had no notice of 
the instrument, and who has not waived his lien, nor 
against one accountable to the pledgee for possession. 
Farr v. Kilgour (Mich.), 75 N. W. Rep. 457. A wife 
cannot recover, in replevin, bonds purchased by her 
husband with funds which came from plaintiff’s 
father, as she had no legal title, and was not entitled 
to immediate possession. Leete v. State Bank of St. 
Louis (Mo.), 42 8. W. Rep. 927. One in possession of 
hogs bought by him atan agreed price per pound, 
who is taking them to the scales to weigh, soas to 
ascertain the amount due, has sufficient possession to 
maintain replevin for their wrongful taking, although 
he has not paid any purchase money. Wren v. 
Kubler, 68 Mo. App. 680. Ifany attorney in fact is 
entitled to the possession of goods at the time suit is 
brought he is entitled to bring replevin. Nichol v. 
Abram, 20 Pa. Co. Ct. Rep. 605, 7 Pa. Dist. Rep. 250. 
Judgmentshould not be entered against defendantsin 
replevin, who are not shown to have been in posses- 
sion of, or exercising control over, the property when 
it was replevied. Eales v. Francis (Mich.), 79 N. W. 
Rep. 894. The owner of property attached as belong 
ing to another may maintain replevin therefor, al- 
though, on his demanding the property, the levying 
officer stated that he might have itif it washis, where 
the officer retained the same possession of the prop- 
erty after such statement as he had before. Wheelerv. 
Eaton (N. H.), 389 Atl. Rep. 901. The gist of replevin 
is unlawful possession of the property." Where, 
therefore, defendant has disposed of the property, 
and is no longer in its possession, the proper rem- 
edy is not replevin, but an action for unlawful con- 
version. Simper v. Bentley, 15 Ohio Cir. Ct. Rep. 
515, 8 Ohio Dec. 356. Where defendant either deliv- 
ered cows to plaintiff at the time of trading them to 
him, and never afterwards was in possession of them, 
or only agreed to deliver them, but did not, replevin 
will not lie therefor, though in the latter case de- 
fendant would be liable in an action for breach of his 
contract. Hodges v. Nall (Ark.), 49S. W. Rep. 352. 
Though there is an apparent breach of the condition 
as to payment in a mortgage given to secure the price 
of chattels, the mortgagor is not thereby devested of 
the legal title, so as to be precluded from maintain- 
ing replevin against the mortgagee, who has seized 
the goods for non-payment, where the amount un- 
paid is withheld as, and is at least equal to, the dam- 
ages caused by the mortgagee’s breach of warranty. 
Hennessey v. Barnett (Colo. App.), 55 Pac. Rep. 197. 
Where a father agreed to give his emancipated son a 
certain horse, if he would do certain work, the son 
has title allowing recovery by him of the horse, 
though the father dies before actual delivery of it, if, 
under the agreement, the father relinquished all his 
right to him; not so if the c »ntract was merely exec. 
utory. Wilkins v. Wilson (Del.), 41 Atl. Rep. 76,1 
Marv. 404. Plaintiff in replevin must recover on bis 
own title, not defendant’s lack of title. Wilkins vy. 





Wilson (Del.), 41 Atl. Rep. 76, 1 Marv. 404. Replevin 
does not lie to recover property not in defendant’s 
possession at the time of bringing the suit. Myrick 
v. Nationa] Cash Register Co. (Miss.), 25 South. Kep. 
155. Where mortgaged wheat was delivered to an 
elevator, and general storage tiekets issued therefor, 
permitting the owner to demand wheat of the same 
quantity and quality as that delivered to the elevator, 
but not to demand the identical wheat delivered, an 
assignee of the storage tickets has no auch possession 
of the mortgaged wheat as will entitle the mortgagee 
to maintain replevin against him. Best v. Muir (N. 
Dak.), 77 N. W. Rep. 95. Claim and deliver can be 
maintained for only such property as was in the act- 
ual or constructive possession of defendant when the 
action was begun. McCormick Harvesting Machine 
Co. v. Woulph (S. Dak.), 76 N. W. Rep. 989. To 
maintain replevin for goods, the plaintiff must not 
only have title, but must be entitled to immediate 
possession thereof. Carpenter v. Glass, 67 Ark. 185, 
53S. W. Rep. 678. Where plaintiff in replevin is en- 
titled to the possession of the chattels at the time of 
trial, a return to defendant will not be ordered 
though plaintiff was not entitled to such possession 
when the action was commenced. Flinn v. Ferry, 
127 Cal. 648, 60 Pac. Rep. 434. A {chattel mortgagee 
may maintain replevin for the chattels where the 
mortgage gives him a right of possession. Flinn v. 
Ferry, 127 Cal. 648, 60 Pac. Rep. 434. Fixtures sev- 
ered from realty by a mortgagor in possession before 
foreclo-ure, and afterwards sold to one who bought 
with constructive notice of the mortgagee, but other- 
wise in good faith and for value, cannot be recovered 
by the mortgagee from such purchaser in an action 
of replevin. McKelvey v. Greevey, 72 Conn. 464, 45 
Atl. Rep. 4. Where achbattel mortgagee authorized 
another to sell the property and received the pur- 
chase money, and the person authorized sold the 
same, forged a release of the mortgage, and received 
and embezzled the consideration, the mortgagee 
could not replevin the property, since the right of 
possession, in addition to a mere legal title is essen- 
tial to replevin, and such right was in the purchaser. 
Dentzel v. City & Suburban Ry. Co., 90 Md. 434, 45 
Atl. Rep. 201. The bailee of property holding pos- 
session for the rightful owner, they maintain re- 
plevin therefor. Pallen v. Bogy, 78 Mo. App. 88, 2 
Mo. App. Rep. 232. A plaintiff in replevin must re- 
eover, if atall, on the strength of his own: title or 
right of possession. Herman v. Kneipp, 59 Neb. 208, 
80 N. W. Rep. 816. 





CORRESPONDENCE. 
AN OHIO PRECEDENT REVERSED ON KEHEARING. 
To the Editor of the Central Law Journal: 


In your issue of March Ist, vol. 52, No. 9, I notice a 
comment on page 162, upon a recent Ohio case, City 


of Zanesville v. Zanesville Telephone Co. It will 
probably be of interest to you to learn that this case 
was reheard by the supreme court in January of this 
year and reversed. The opinion which you publish 
is the}first one delivered, and of course is not the law 
in Ohio. You will fiud in the February issue of this 
law journal, on page 19, a somewhat lengthy com- 
ment upon the case. The second decision has not as 
yet been published in full, although you will find the 
syllabus in the Ohio Weekly Bulletin, vol. 45, page 
59. Trusting that this information may be. of value 
to you, I am, 
Yours respectfully, 


Cleveland, Ohio. FRANK M. COBB. 
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BOOK REVIEWS. 
BIGELOW ON TORTS. 

This is the seventh edition of a book which has 
been very universally used by the profession for 
many years. But little can be said of its merits that 
the practicing lawyer is not alreadyjaware of. Enough 
new matter has however heen added to the present 
edition to make it indispensable even to those who 
already have one or more of previous editions. 
In this eonnectiou we may mention chapters 2 and 
4, on lawful acts done of malice in which many new 
eases are cited and new matter added, embracing the 
growing subject of slander of title, and of the distinc. 
tion between slander of title and defamation. The 
tendency seems to be towards making more offerses 
under the head of slander and libel actionable than 
formerly. Defamations of character on account of hav- 
ing had contagious or infectious diseases, by the early 
common law were only classed as libelous when they 
referred to leprosy or plague, but slanderous state- 
ments are now actionable when made with reference 
to many other contagious diseases when dam- 
ages can be proven. The work treats fully 
of lawful acts done by wrongful means, by 
fraud, deceit, slander of title, malicious prosecution, 
maliciously procuring refusal to contract. Unlawful 
acts by breach of absolute duty in procuring breach 
of contract, seduction, slander and libel, assault and 
battery, false imprisonment, trespasses upon prop- 
erty, conversion, infringement of patents, trade- 
marks and copyrights, violation of rights of support, 
violation of water rights, nuisance, damage by 
animals, escape of dangerous things, events 
caused by negligence, by breach of duty to 
refrain from negligence. The work contains 
470 pages, well bound in law sheep, full faced in- 
dented side notes which are of great advantage, en- 
abling the reader to get a ready insight into the sub- 
ject-matter of each page. The authoris Melville 
Madlson Bigelow, Ph. D., Harvard, whois too well 
known to need any introduction from us. Published 
by Little, Brown & Co., Boston. 


COVENANTS WHICH RUN WITH LAND. 

The law upon this important subject in all recent 
times has been found inavery chaotic state. The 
autbor bas in this very lucidly written book ex- 
plained the law of covenants running with the land, 
not only as it was historically, but as itis now, and 
has arrived at the conclusion that covenants may be 
enforced to affect property in the hands of successors 
to ecovenanting parties, as well where the Jand is 
burdened as where the land is benefited, and that the 
modern English doctrine supported by some Amer 
ican courts, greatly curtailing the carrying the bur- 
dens of covenants is probably based upon a misinter- 
pretation of the common law, and that covenants 
sbould run more broadly than was conceived by the 


editor of Smith’s Leading Cases in the note to Spen-. 


cer’s case. The autnor bas very learnedly discussed 
the principles of the common law of warranty 
which control running covenants; the origin of coy- 
enants; the law as it was previous to the statute of 
32d Henry VIII. and its effects; covenants in leases; 
running benefits and burdens with fee estates fn 
modern law; benefits and burdens; parties affected 
by covenants in modern law, and incidentally the 
extinguishment of covenants; ‘requirementé of cov- 
enants; seals; parol agreements; stipulations for the 
grantees in deeds poll; necessity of a grant between 





the parties; separate execution of the covenant; 
corporeal and incorporeal hereditaments; substance 
of the covenant; necessary wording and naming the 
parties; most frequent Classes of covenants; main- 
tenance of fences, walls and mill-dams; buildings and 
use of party-walls; leaving open ways and parks; 
restricting building to a particular line; restricting 
the kind of uses of property ina particular locality; 
enforcement in equity and equitable easements. 
There is also an appendix of forms for various agree- 
ments relating to running covenants. By some it 
bas been thought that there should be no power to 
charge real property with burdens of agreements 
effecting its use, but in recent years as cities increase 
in number and size and land enhances in value, it is 
more generally conceded that the continued use of 
property in a particular locality for a continuing pur- 
poseis an important element inthe value and desira- 
bility of investment, and is a necessity as well to the 
public in making ontlays in local improvements as to 
individuals who expend their money upon the confi- 
decne that their buildings can have a permanent use 
for the purposes for which built. The law upon this 
subject is very difficult to study as early American 
precedents are rare, and the early English law bas 
been in great confusion in consequence of conflicting 
interpretations placed upon the older English cases. 
Members of the profession who have litigation in con- 
nection with covenants running with land will find 
this book of practical use. It contains 300 pages, well 
bound in law sheep. The author is Henry Upson 
Sims, of the Birmingham, Alabama, Bar. Published 
by Callagban & Co., Chicago. 
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1. ACCEPTANCE—Indorsement.—The signature of the 
Payee onthe back of the draft attached to a bill of 
sale of the goods for the price of which the draft was 
made is not such an “‘indorsement” as will pass the 
legal title to the draft, especially where it is followed 
by the printed statement: ‘*Draft not good unless 
above bill of sale is signed, and draft also properly in- 
dorsed.”—Gray Tigz & LUMBER CO. V. FARMERS’ Bank, 
Ky., 60S. W. Rep. 537. 
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2. ACKNOWLEDGMENTS — Certificate — Validity. 
Where the cashier ofa bank took the acknowledg- 
ment to a mortgage made by his debtor to the bank, 
the fact that part of the proceeds went to pay off the 
cashier’s debt did not give him such an interest 
therein as to invalidate his certificate of ucknowledg 
ment, since the bank had the sole interest in the loan. 
—BARDSLEY V. GERMAN-AMERICAN BaNE, Iowa, 84 N. 
W. Rep. 1041. 

8. ACTION—Another Action Pending.—A suit for the 
sale of property under an annuity mortgageto com- 
plainant forthe payment of the mortgage debt will 
not be defeated because there is pending in the United 
States court a suit by heirs of the mortgagor againet 
complainant forthe partition ofthe mortgaged real 
estate, and for a sale if it could not be divided, since 
the same rights were not asserted, nor the same relief 
sought.— GILPIN V. CARROLL, Md., 47 Atl. Rep.,1021. 

4. ADMINISTRATION—Injunction—Payment of Dece- 
dent’s Debts.—Plaintiff’s mother died, leaving sub- 
stantially no personal property, and plaintiff, an in- 
fant, as her only heir. Decedent’s husband was ap- 
pointed her administrator, and obtained an order to 
sell the real estate for payment of her debts, among 
which was the undertaker’s billfor her burial, for 
which the husband wae liable. Other bills were for 
provisions furnished the family, and druggist’s and 
physician’s bills, for which he was prima facie liable. 
Held, that an injunction would lie at the suit of plaint- 
iff to restrain the sale, since, being an infant, she 
could not protect herself, by obtaining a loan on the 
property and otherwise, against a sacrifice of her 
property.—DOLL v. CasH, N. J., 47 Atl. Rep. 1059. 


5. ADVERSE POsSsESssION.— Where owners of adjacent 
lands have a4 resurvey of their dividing line made, 
readjust their fences, cultivation, and occupancy of 
their respective premises to the line thus established, 
and they and their grantees acquiesce in the correct- 
ness ofthe lines as established by such survey for 
more than 15 years, such occupancy is sufficient to 
start and uphold the statute of limitations tothe lands 
thus occupied.—ZIMMERMAN V. GINTHER, Kan., 63 Pac. 
Rep. 657. 


6. ASSIGNMENT FOR BENEFIT OF CREDITORS — Credit- 
or’s Lien.—Defendant conveyed property in trust for 
all his creditors, and among the debts so secured was 
one to plaintiff, on which she soon after secured judg- 
ment. In subsequent proceedings between the 
trustee and defendant, involving the administration 
of the trust, plaintiff’s judgment was audited, and she 
afterwards received several smail payments thereon ; 
but, after the cause had been pending for four years, 
plaintiff brought an action to subject some after-ac- 
quired property of defendant’s to the lien of her judg 
ment. Held, that it was.errorto dismiss such action 
on the ground that plaintiff’s participation in the 
prior proceedings was an election to proceed under 
the trust deed, which precluded suit on the judgment, 
since plaintiff's lien under the trust deed and that un- 
der the judgment, though for the same debt, were 
distinct and on separate subjects.— MILLER V. BYERS, 
Va., 378. E. Rep. 782. 


7. BANKRUPTOY—Claims—Rent Accruing after Ad- 
judication..-Rent accruing under a lease after the les- 
see has beev adjudicated a bankrupt, is not provable 
against his estate under Bankr. Act 1898, either as a 
fixed liability or an unliquidated cluim.—i1N RE 
MAHLER, U.S.DP. C., E. Vv. (Mich.), 105 Fed. Rep. 428. 


8. BANKRUPTOY—Homestead — Fraudulent Convey- 
ance.—Where a debtor residing in Tennessee made a 
volun ary conveyance of his homestead in fraud of his 
creditu) s,and was subsequently adjudicated a bank- 
rupt on his voluntary petition, in which he did not 
schedule such homestead, the trustee became, by 
operation of law, vested with the right to recover the 
property forthe benefit cf creditors,and such right 
was not affected by a subsequent reconveyance by the 
grantee to the bankrupt, nor did such reconveyance, 





under the.decisions of the State courts, revest the 
bankrupt with aright of homestead in the property, 
or to the crops growing thereon,.at the time of the fil- 
ing of his petition, Theclaim of the wife of a bank- 
rupt toa homestead right in property of her hushand 
as against his.trustee is one which a court of .bank- 
ruptey is without jurisdiction to determine in a case 
like the one at bar.—IN RE TOLLETT, U. 8. D. 0.,E. D. 
(Tenn.),.105 Fed. Rep. 425. ; 

9. BILLS AND NOTE6—Bona Fide Holder.— Where a 
note was eued on by a bona Ade holder for value as 
commercial paper, and the answer showed a defense 
good as against the indorsee, in that the note was,not 
commercial paper, being payable in Pennsylvania, 
and the reply relied on a statute of Pennsylvania and 
decisions of that State making such anote commer- 
cial paper, not subject inthe hands of a bona fide 
holder to the defenee pleaded, a demurrer to the re- 
ply, onthe ground that it was a departure, was er- 
roneously overruled.—MIDLaAND STEEL OO. V. CITI- 
ZENS NaT,. Rank, Ind., 59 N. E. Rep, 211. 

10. CANCELLATION.—A grantor who has not tendered 
back the consideration before commencing an action 
to cancel his deed, on the ground that it was delivered 
without his authority, is not entitled to relief.—Hark- 
NESS V. CLEAVES, lowa, 8&4 N. W. Rep, 1082. 

11. CaRRIERS—Live-Stock Shipment — 'Contract,—H 
delivered a car load of cows to defendant, as a com- 
mon carrier, for shipment, witbout any special parol 
contract. He signed a written contract which con- 
tained nothing contrary to public policy. Held, that 
he could not defend upen the ground that the written 
contract was signed in haste and without reading. H 
accompanied the stock. Held, that it was his duty, 
and not tbat of the defendant, tosee thatthe stock 
was fed and watered.—HENGSTLER V. FLINT, ETC. Co., 
Mich., 84 N. W. Rep. 1068. 

12. CHATTEL MoRTGAGE—Foreclosure.—The exercise 
of the mortgagee’s right to take possession of mort- 
gaged property on the mortgagor's default as pro- 
vided by the terms of a chattel mortgage, and the 
mortgagor’s act in securing such right by procuring 
a seizure of the property under a writ of sequestra- 
tion, cannot be made the ground of an action for dam- 
ages. by the mortgagor.—WEDIG v. SAN ANTONIO 
BREW. ASsn., Tex., 60.8, W. Rep. 567. 

18. CHATTEL MoRTGaGE—Property—Attachment.—A 
mortgage on personal property within the State ex- 
ecuted in another State according to the law there, 
but not conforming to Code, art. 21, § 49, requiring an 
affidavit by the mortgagee that there is a bona fide con- 
sideration, is not, on tbe ground of comity, superior 
to an attachment of the pruperty of the mortgagor.— 
PLEASANTON V. PEOPLE’S NaT, BaNK OF MIDDLE- 
TOWN, Md., 47 Atl. Rep. 1025. 

14. ConTRAOT— Joint and Several Liability—Joinder. 
—When all the parties who enter intoa promise re- 
ceive some benefit from the consideration, whether 
past or present, the promise is presumed to be joint 
and several,and one or more may be sued thereon 
with or without uniting all inthe same suit.—ScHo- 
WALTER V. BEARD, Okla., 63 Pac. Rep, 687. 

15. CONTRACTS — Mutuality.—A contract providing 
that one party should receive certain commies!ons for 
insurance risks secured by him during a certain time, 
inthe service of the other party, is not void for want 
mutuality of consideration or obligation; there being 
an implied obligation on the part of the first party to 
serve the other in good faith and to the extent of his 
ability during the. life of the contract.—TRAVELERS’ 
Ins. CO. v. PARKER, Md.,47 Ati. Rep. 1042, 


16. ConTRacT — Performance— Retaining Considera- 
tion.—Inevitable accident will not excuse the. per- 
formanee of a contract, where its essential purposes 
are still. capable of substantial accomplishment, 
though literal perfo1 mance has become physically im- 
possible.- BoaRD OF EDUCATION OF BaTH TP., ALLEN 
Co., V. TOWNSEND, Obio, 69 N. E, Rep. 228. 
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17. CORPORATIONS — Incorporation — Liability of 
Stockholders as Partners.—Code, § 1145, provides that 
a joint stock company may be created by presenting a 
certificate stating its name, amount of capital, etc., 
to the circuit court, which may grant a charter, which 
shall be recorded and certified to the secretary of 
state, but contains no provision requiring the capital 
stock to be subscribed before the company shall have 
a corporate existence. Section 1146 provides that the 
incorporation shall be complete when the charter is 
filed with the secretary of state. Held, thatthe stock- 
holders ofa corporation so organized, with articles 
fixing its stock at $10,000, are not liable for its debts, as 
nartners, because only $7,000 was subsc1ibed.—COAL- 
TER V. BARGAMIN, Va., 87 8. E. Rep. 779. 

18. C@IMINAL EVIDENCE— Homicide.— Where the shot 
which killed deceased was fired at H, her brother, tes- 
timony showing that about five minutes before the 
killing defendant had drawn a pistol on H on a public 
road, threatening to kill him, was admissible as a part 
of the res geste, it appearing that H was then per- 
mitted to pass on to his home, where he came out into 
the yard with agun and pistol as defendant passed, 
when the fatal sbot was fired._BURTON Vv. COMMON- 
WEALTH, Ky., 608. W- Rep. 526. 

19. CRIMINAL Law—Assault on Officer— De Facto Offi- 
cers.—In a prosecution for an assault on an officer en- 
gaged in the discharge of his duty, it was shown that 
the person assaulted had entered on the discharge of 
his duties as deputy sheriff under a valid appvint- 
ment, but he had not taken the oath of office and filed 
his appointment for record, ag required by law. Held, 
that the court correctly assumed be was a de facto offi- 
cer; hence there was no error in refusing to submit 
that question to the jury.—BROWN v. STATE, Tex., 60 
S. W. Rep. 548. 

20. DamMaGgs — Pleading — Demurrer.—Where the 
complaint prayed damages for injuries occasioned to 
plaintiff's person and property, real and personal, but 
did not specify the particular amount of damages sus- 
tained as to each, ademurrer to the complaint for am- 
biguity and uncertainty was improperly overruled.— 
FOERST V. KELSO, Cal., 63 Pac. Rep. 681. 

21. DeEDsS—Recitals—Estoppe!l.—Where a deed toa 
son by a husband and wife of land belonging tothe 
wife recited that the purchase{money for the land had 
been paid by the husband, instead of by the wife, as 
recited in the conveyances to her, and she signed the 
deed with full knowledge of its contents, she is es- 
topped from claiming that such recital is false. — 
KRrREPS V. Kreps, Md., 47 Atl. Rep. 1028. 


22. ELECTIONS—Ballots—Certificate.—Under a stat- 
ute forbidding the deposit in the ballot-box of official 
ballots unless certified by the city clerk, ballots trom 
which such certificate has been accidentally omitted 
by the printer are still entitled to be counted after 
depositinthe ballot box.—O’CONNELL Vv. MATHEWS, 
Mass., 59 N. EB. Rep. 195. 

23. EMINENT DoOMAIN—Bridge and Approaches.—A 
company organized to construct a bridge over the 
Ohio river is authorized to purchase, appropriate, and 
hold any interest in real estate, whether an estate in 
fee-simple or a less estate, which, in the opinion of 
the directors, will be required for the site of the 
bridge and of suitable avenues or approaches leading 


thereto.—COVINGTON & 0. BRIDGE CO. V. MAGRUDER, 


Ohio, 59N. E. Rep. 216. 

24. EVIDENCE—Experiments.— Experiments made in 
the absence of parties interested in the results thereof 
are, as evidence, in the nature of hearsay, and, if re- 
ceived, the facts and condition under which they were 
made should be shown to have been identical with 
those of the case before the court. —SEIBERT Vv. 
MoManovs, La., 29 South. Rep. 108. 

25. FRAUDS, STATUTE OF — Contract to Make Will. — 
Where one agreed by parol, in consideration of a con- 
veyance of real estate, to make a will in favorof an- 
other devising a life estate, with remainder to the 

. 





grantor, the consideration consisting of the real es- 
tate, after conveyance the contract became executed, 
and hence not within the statute of frauds.—BiIRD v. 
JacosBos, Iowa, 84 N. W. Rep. 1052. 

26. Goop WILt—Sale.—Defendant having sold his 
wood yard to plaintiff, and agreed not to engage in 
the wood business while plaintiff was engaged therein, 
gave an employee two cords for his services, anda 
tenant eight cords in lieu of repairs. Held, that such 
acts did not constitute a breach of the agreement, for 
which plaintiff could recover damages.—PARKHURST 
Vv. BROCK, Vt., 47 Atl. Rep. 1068. 

27. GUARANTY OF MORTGAGE DEBT—Extension of 
Time.— Where the holder of a mortgage and of a con- 
tract guarantyivg its payment extends the time of 
payment of the mortgage debt, without the consent of 
the guarantors, by a contract with a subsequent pur- 
chaser of the mortgaged property, who did not as- 
sume the mortgage, the guarantors are discharged 
from all liability thereon, since the time the mortgage 
was to run was an essential condition of the guaran- 
tied contract.—ANTISDEL V. WILLIAMSON, N. Y., 59 N,. 
E. Rep. 207. 

28. HUSBAND AND WiFge—Alienation of Affections— 
Action.—Under V. 8S. § 2647, removing the common-law 
disabilities of married women, a declaratfon, in ac- 
tion for alienation of affections, alleging loss of hus- 
band’s aid, comfort, and society, in consequence of 
defendant’s wrongful acts, states a cause of action, 
since it alleges loss of consortium.—KNaPP V. WING, 
Vt., 47 Atl. Rep. 1075. 

29. HUSBAND AND WIFE—Separate Estate.—Wherea 
wife’s conveyance of her separate estate to her hus- 
band recited that she appointed him trustee thereof 
for ber children, and that the money was “to be held, 
used, and invested by him in such manner and at such 
times as he,in his discretion, may see proper,” and 
that he agreed to “use, invest, and handle said 
money” according to his best ability, the husband, 
after having invested the money in land, had power 
to sell the land and reinvest the money ; and the mere 
fact that he was authorized to reinvest the increase 
did not exclude power to reinvest the principal.— 
SCOTTISH-AMERICAN MORTG. Co. V. MASSIE, Tex., 608. 
W. Rep. 544. 

30. HUSBAND AND WIFE—Transfer in Fraud of Cred- 
itors.—Where the wife’s father paid one-third of the 
consideration for land purchased by the husband 
under an egreement, to which the wife was a party, 
that she should own one-third of the land and its pro 
ceeds, but the husband took the title to himself, a 
deed executed by him after he became insolvent, and 
after the wife’s death, conveying one-third of the land 
to her infant son by direction of her father, will not 
be set aside at the instance of the husband’s creditors. 
—SPARKS V. COLSON, Ky., 60S. W. Rep. 540. 


31. IMPEACHMENT OF WITNESS. — Accused has the 
right to show not only that the general moral char- 
acter of a witness for the prosecution is bad, but also 
that his general character for truth and veracity is 
bad.—SMITH V. COMMONWEALTH, Ky., 60 8. W. Rep. 
521. 

32. INSURANCE — Estoppel — Agent. — Where an in- 
surance soliciting agent represented to insured, who 
could not read English, that for additional consid- 
eration, which was paid, he could fix the policy so 
that a change in the use of the property from that 
mentioned would not forfeit the insurance, the com- 
pany will not be estopped from pleading a provision 
contained in the policy contrary to the sgent’s repre- 
sentations, since the agent acted outside the scope of 
his employment, and estoppel only applies to repre- 
sentations of present or past facts, and not-o future 
contingencies, except where the abandonment of an 
existing right is intended.—CORNELIUS V. FARMERS’ 
Ins. Co., lowa, 84 N. W. Rep. 1087. 

83. LANDLORD AND TENANT—Attachment for Rent.— 
In an action for rent, in which a landlord’s attach- 
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ment was levied on a printing press, a mortgagee of 
the press claimed a superior lien under a chattel 
mortgage executed prior to delivery to the tenant, but 
not recorded till after such delivery. Held, that the 
fact that the acknoweledgment of such chattel mort- 
gage was taken before one of the agents of the land- 
lord, who had charge of the management of the leased 
premises, and who had other knowledge of the mort- 
gage, was sufficient to charge the landiord with no- 
tice of the mortgage.—MCCLELLAND Vv. SAUL, Iowa, 8 
N. W. Rep. 1035. 

34. LANDLORD AND TENANT—Verbal Lease.— Where a 
tenant, after the expiration of five years, for which 
the premises had been verbally leased, the rent being 
payable monthly, held over, and the landlord ac- 
cepted rent, the tenancy was from month to month, 
since, the contract of leasing having been performed, 
it could not be regarded as a void one, creating a ten- 
ancy from year to year.—BARLUM V. BERGER, Mich., 
84 N.W. Rep. 1070. 


35. L1BEL—Participation in Libelous Publication.— 
Where the defendant in a libel suit wrote an article to 
a newspaper, which rewrote and changed it before it 
was published, and the publication of the article as 
changed isthe libel relied on, the defendant is no 
liable because he participated in the publication, butt 
it must be shown that he participated in the publica- 
tion of the libelous matter contained therein.—KLos 
v. ZAHORIK, Iowa, 84 N. W. Rep. 1046. 


36. LinEL—Privileged Communication.—Where de- 
fendant wroteto R & 8on that plaintiff was selling 
monuments on representations that the work was 
done by R& Son, but was having the work done by 
others, wherever it could be done cheapest, the letter 
was nota privileged communication, unless defend- 
ant was ina relationto R & Son rendering ita dutyto 
make the communication.—Divis v. WELLS, Tex., 60 
8. W. Rep. 566. 


37. LIFE INSURANCE — Fraudulent Assignment. —A 
voluntary assignment by one, when insolvent, to his 
wife, of a policy on his life, is presumptively fraudu- 
lent.—IN RE MCKown’s EstTaTE, Pa., 47 Atl. Rep. 1111. 


38. Lire INSURANCE — Minor. — A policy of life in- 
surance issued on the life ofa minor, payable to him 
if living at muturity, and to his executors, adminis- 
trators, or assigns, in case of death before maturity, 
is not absolutely void; nor are notes givenjby him for 
premiums void, although the insured has power to 
elect to avoid both on arriving at majority; nor is his 
written assignment of such policy during minority 
necessarily void.—UNION CENT. LIFE Ins. CO. V. HILL- 
IABD, Ohio, 59 N. E. Rep. 230. 


39. LIFE INSURANCE—Representations— Warranties. 
—Where it is contended in an action on a life cer- 
tificate that defendant Is estopped by the knowledge 
of its agent from relying on false representations of 
insured in the application, it is not error to refuse in- 
structions, based on the theory that the representa- 
tions were warranties, which exclude the issue of es- 
toppel, since the doctrine of waiver applies to war- 
ranties as well as mere false representations.—Na- 
TIONAL FRATERNITY V. KARNES, Tex., 60 8. W. Rep. 
576. 

40. MARRIED WOMAN — Wife as Garnishee of Hus- 
band.—Where a judgment is against two defendants, 
an attachment fieri factas may be issued against both, 
though one of them is deceased) and his personal 
representatives have not been made parties; for, 
while the officer in executing the writ could not 
attach any of the decedent’s property, it was proper 
for the writ to follow the judgment. — FORBES yv. 
THOMPSON, Del., 47 Atl. Rep. 1018. 


41. MASTER AND SERVANT—Assumption of Risk—Neg- 
ligence.—A servant was injured by jhaving her hand 
caught between the rollers and the drum of a mangle 
while feeding the same, and she contended that she 
would (not have received the injuries if the guard 





plate had been properly adjusted. The plate was too 
high, allowing her hand to pass under it and into the 
machine. She testified that, relying on the guard rail, 
she did not realize that there was any danger In oper- 
ating the machine. The piate was adjusted by the 
managers, and employees were forbidden to change 
the adjustment. Held not to show an assumption of 
risk which would authorize a nonsult on the motion 
of the master in an action against bim for such inju- 
ries.—STAGER V. TROY LAUNDRY CO., Oreg., 63 Pac. 
Rep. 645. 

42. MasSTBR AND SERVANT — Fellow-Servants — Safe 
Place to Work.—The law with reference to a safe 
place to work in has application to a coal mine, where 
the day crew of an undercutting machine are allowed 
to go to work without any warning as to the danger- 
ous condition of the face of the coal where they were 
to work, making a fall of coal likely,tne evidence 
tending to show that the employer knew it was not 
reasonably safe.— CONSOLIDATED COAL OO. V. GRUBER, 
Ill., 59 N. E. Rep. 254. 

43. MASTER AND SERVANT—Negligence—Evidence.— 

Where it is charged as negligence that a trolley car 
was delivered to the plaintiff, a conductor,from the 
defendant’s barn, in acondition unfit’for use, it is in- 
cumbent upon the plaintiff to establish the negli- 
gence; and the mere fact that the trolley pole is found 
bent after having run a mile, without giving any indi- 
cations of being in dn unsafe condition, is not evi- 
dence that it was in bad condition when taken from 
the barn.—WHI1TCOMB V. DETROIT ELECTRIC Rr. Co., 
Mich.,84N. W. Rep. 1072. 
- 44. MINES AND MINING — Parol Grant.—Where the 
owner of land orally granted mining privileges 
therein to defendants atatime when mining opera- 
tions inthe locality were béing conducted for lead 
only, and not for zinc, and defendants discovered zinc, 
which they did not mine for several years, because 
there was no market, such facts did not show that the 
license was contemplated by the parties as restricted 
to the mining of lead only, but the privilege extended 
to zinc.—HosForD V. METCALF, Iowa, 84 N. W. Rep. 
1054. 

45. MUNICIPAL OORPORATION—Defective Sidewalk— 
Negligence.—K, a girl of 14 years old, had passed a 
hole in the public highway for several weeks twice a 
day ; knew its existence, had avoided it every time 
she passed it previous to the accident; stepped into 
it in bread daylight. There was nothing to hinder 
her from seeing it, and she testified that if she had 
been looking she would have seen it. Held, that she 
was guilty of contributory negligence, and could not 
recover.—KING V. COLON TP., Mich., 84 N. W. Rep. 
1077. 


46. MUNICIPAL OORPORATIONS—Defective Sidewalks 
—Negligenee.—That a person stepping Into a holeina 
sidewalk, which was filed with snow and ice, knew of 
the defect, does not show her guilty of contributory 
negligence as matter of law, where she did not have 
the defective in mind at the time.—VERGIN V. CITY OF 
SAGINAW, Mich.,84 N. W. Rep. 1075. 


47. MUNICIPAL CORPORATION.—Code § 1125, authoriz™ 
ing the city to “employ” special policemen at elec- 
tions to prevent violation of the election law, does 
not make the city liable for the services of such po- 
licemen, since the word ‘‘employ” does not imply 
an obligation to pay for services rendered, except 
when applied to a servant or hired laborer.—Mous- 
SEAU V. OITY OF Sioux City, Iowa, 84N. W. Rep. 1027. 


48. MUNICIPAL CORPORATION — Improvements—As- 
sessments.—Failure of an improvement ordinance to 
state the height of the curb to be constructed on each 
side of the street is not a jurisdictional defect, mak- 
ing the judgment confirming a special assessment 
therefor subject to collateral attack, and hence is no 
defense to an application for judgment of sale for de- 
linquent insta!lments.—BLOUNT Vv. PEOPLE, I/1.,59 N. 
E. Rep. 241. 
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49. NUISANCES — Damages—Noxious Gases.—Where 
smoke and noxious gases from smelting works injured 
the property and endangreed the health of. adjoining 
landowners, an action for damages lies, though the 
business was carried on in a suitable locality, with 
the most.approved appliances, and furnished employ- 
ment, directly or indirectly, to nearly the whole com- 
munity.—DoOCKTOWNS SULPHUR, COPPER & IRON CO. V. 
BaRneEs, Tenn., 608. W. Rep. 598. 


60. PARENT AND CHILD—Deeds of Adoption.—A deed 
of adoption, which stated that the parent fully and 
voluntarily consented to the adoption of his children 
by a Dusband and wife ‘‘as their own children, the 
same as if uato themin lawful wedlock born,” suoffi- 
cientiy complied with Code 1873, §.2308, which provides 
that the deed of adoption shall state that such child is 
given to the person adopting for the purposeof adopt- 
ing as bis own child.—BREsSS8BER V. SaaRMAN, Iowa, 4 
N. W. Rep. 920. 

51. PARTNERSHIP—Withdrawal of Partner—Notice.— 
A partner cannot escape liability for the price of 
goods sold by plaintiffs to the firm on the ground that 
he bad given them notice before the sale that he had 
withdrawa from the firm, the fact being that his pro- 
posed withdrawal was subsequently abandoned, and 
that he was a partner at the time the goods were sold. 
—SPRAGANS V. Lawson, Ky., 608. W. Rep. 3873. 


52. PLBaDINe — Cousterclaim.—In an action to re- 
cover damages for trespass and destruction of crops 
by defendant’s cattle, defendant cannot plead as a 
counterclaim the damages which he has suffered from 
trespasses by plaintiff’s cattle, though they resulted 
from plaintiff’s breach of bis agreement to keep up a 
portion of tne division fence, as the claim of defend- 
ant did not arise out of the transaction stated in the 
petition.—RENAKER V. SMITH, Ky., 608. W. Rep. 407. 


53. PLBADING — Inconsistent Pleas.—The pleas of 
non est factum and no consideration are not inconsist- 
ent, as the proof of one does not necessarily disprove 
the other; and therefore, where both are made, the 
defendant wiil not be required to elect.—SMITH Vv. 
DouERTY, Ky., 608. W. Rep. 380. 

54. PRINCIPAL AND AGENT—Agreement to Purchase 
Judgment.—Mere permission from a judgment debtor 
to a third party to purchase the judgment against 
him, without furnishing any money therefor, or 
agreeing to take the judgment after the purchase, or 
to pay anything for the services, and such party’s 
promise to do so,do not constitute such third party 
an agent for the purchase, obligating him to transfer 
the judgment to the debtor on being reimbursed the 
amount paid.—WALTON V. DORE, Iowa, 84 N. W. Rep. 
928. 


55. PRINCIPAL AND SURETY — Contractor’s Bond— 
Judgment—Res Judicata.—A judgment against a con- 
tractor for damages for breach of contract is not res 
adjudicata aguinst the surety on his bond, where the 
bond did not stipulate that the surety should be 
bound by such a judgment, and he was not a party or 
privy to the action, though he had notice thereof.— 
MCCONNELL Vv. Poor, Iowa, 84 N. W. Rep. 968. 


56. PRINCIPsL AND SURETY— Defaulting County Treas- 
urer.—Where a county treasurer deposits county 
money with a bank, which, knowing the nature of 
such money, appropriates it to the payment of a pri. 
vate debt against the treasurer, who defaults in such 
sum, the sureties on bis bond, sgainst whom suit is 
brought by the county, may bring in the bank asa 
party defendant, and may be subrogated in the one 
judgment to the rights of the county against the bank 
for the amount of the judgment rendered against 
them, since the county could have joined the bank as 
a party defendant.—SKIPWITH V. Hort, Tex., 608. W. 
Rep. 423. uy 


57. Process—Names of Parties—Service.— It is better 
in judicial process, or other legal documents, to use 
the full Christian names and surnames of parties 





therein, not mere ipitials. Case of service of process 
on the. wrong Sperson, having the same initials of 
Christian name as the defendant intended, discussed 
—SLINGLUFF V. GAINER, W. Va., 37 8. E. Rep. 771. 

58. PUBLIC LanDs—Cutting Timber from Homestead. 
—Rev. St. § 2461, originally enacted in 1881, which 
makes it a criminal offepseto cut or remove timber 
from any lands of the United States, has no applica- 
tion to thecutting of timber by a bona fide homesteader, 
and in a prosecution thereunder for the cutting of 
timber from a homestead by, or,under authority from, 
the homesteader, the vita] question is as to whether 
the homestead was taken and is beiog held in good 
faith, with intent to acquire title thereto by a compli- 
ance with the requirements of the homestead act.— 
GRUBBS V. UNITED StTaTxEs, U.S. C. C. of App., Eighth 
Circuit, 105 Fed. Rep. 314. 

59. RAILROAD COMPANY — Insolvency — Preferential 
Debts for Supplies.—When a railroad corporation be- 
comes in fact insclyent,one result is to make the 
mortgage bondholders the real owners of the prop- 
erty, and to charge them with the obligation to keep 
it a going concern, that it may continne to discharge 
its duties to the public and the value of the security 
may be maintained. Hence, so long as they permit 
the insolvent company to remain in control, it may 
properly be regarded as their agent for that purpose, 
and to contract for the necessary day Ly day supplies, 
to be paid for and from the eurrent income, or, if nec- 
essary, from the proceeds of the property when sold, 
in preference to tne mortgage debt. But such implied 
autbority does not go beyond the obligation to pre- 
serve the property and maintain it in operation, and 
for that reason the courts recognize a practical dis- 
tinction between claims for supplies necessary for 
that purpose, and those for supplies or materiais 
purchased for reconstruction or to make substantial 
betterments.—LEE V. PwNNSYLVANIA TRACTION CO., 
U.8.0,0., E. D. (Penn.), 105 Fed. Rep. 405. 

40. RAILROAD ComPaNy—Receivers—Revival—Plead- 
ing.—Piaintiffs in an action against the receivers ola 
raijroad, on dismissal of the suit vy reason of the dis- 
charge of the receivers owing to a sule of the road 
suggested a revivor against the purchaser, and judg 
ment nisi was entered against the purchaser, anda 
scire facias issued. The purchaser moved to quash the 
scire facias on the ground that Code 1892, § 669, provid- 
ing that suits aguinst public officers, trustees, or otbh- 
ers in a similar position may be sued in the name of 
their successors, did not authoiize the revival, but, 
on the overruling of the motion, pleaded generally to 
the merits. Held, that by pleading to the merits the 
purchaser entered its appearance, and waived any 
Objection to the revival.—_MgempaHis & C. R. CoO. Vv 
GLOVER, Miss., 29 South. Rep. 89. 

61. RAILROAD COMPANY—Right of Way—Grant.—A 
grant of a right of way to a railroad company ‘‘for the 
purposes of constructing, maintaining, and operating 
thereon a railroad, with all the necessary appurte- 
nances, and for all uses xnd purposes connected with 
the construction, repair, maintenance, and complete 
operation of said railroad,” allows the company, after 
constructing a surface road, to elevate it, on occasjon 
arising therefor, without liability for damages there- 
for and the consequences flowing therefrom.—KoTZz 
v. ILLINOIS CENT. K. Co., I11.,59N. E. Rep. 240. 


62. REFORMATION OF INSTRUMENTS — Mistake.—A 
written agreement respecting a sale of realty cannot 
be reformed by the grantor for mistake, where the 
grantee states that it correctly embodied the contract, 
and truly represented what he required as a condition 
precedent to the purchase, and the grantor’s mistake 
arose from his failure to discover the plain letter of 
the agreement, which was not ambiguous.—KInNG Vv. 
HOLBROOK, Oreg., 66 Pac, Rep. 651. 

68, RELEasE—Settlement—Mutual Mistake.—Where 


@ passenger injured by the negligence of a railroad 
company makes a Written settlement in full with the 
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company before itis known that he has received se- 
vere internal injuries, the settlement is binding, and 
he cannot recover for such additional injury by show- 
ing that it was not known bythe parties at the time 
of the settlement, and was not included therein.— 
Houston, ETC. R. Co. v. MCCARTY, Tex., 608. W. Rep. 
429. 

64. REMOVAL OF CausEs—Federal Question—Super- 
seadeas Bond.—An uction on a supersedeas bond given 
on an appeal from the decree of a circuit to the cir- 
cuit court of appeals, in accordance with Rev. St. § 
1000, to recover the damages sustained by the appel- 
lee, is one iavolving questions arising under the laws 
of the United States, and Is removable into the federal 
court.—CRANB Vv. BUCKLEY, U. 8. C.C.,N. D. (Cal ), 
105 Fed. Rep. 401. 

65. REPLEVIN—Bond by Defendant to Retain Posses- 
sion.—A constable has authority to execute a writ of 
delivery directed to him, and the defendant, baving 
executed bond in order to retain possession of the 
property, canoot escape liability thereon on the 
ground that the writ was not directed to the constable 
ut the request of plaintiff.—TERRY V. JOHNSON, Ky., 60 
8. W. Rep. 800. 


66. SaLE—Change of Possession—Attachment.—The 
execution and delivery, by the president of a corpo- 
ration, of a bill of sale of a stoek of goods which were 
to be sold and the proceeds applied upon its indebted- 
ness to the vendee, was not accompanied or followed 
by the open, visible and notorious change of posses- 
sion, required by the law of Illinois to protect the 
goods from attachment by the creditors of the vendor, 
where the only acts indicating a change of ownership 
consisted in insuring the goods in the name of the 
vendee, opening a new set of books, billing all 
the goods soldin the name of the vendee, and plac- 
ing the proceeds of such sales to its credit, while the 
stock of goods remained in the custody of the same 
persons as theretofore, and was apparently in the 
possession of the vendor so faras appeared to the pub- 
lic, and was sold in the same way as theretofore down 
to the day of the attach ment.— DOOLEY V. PEASE, U. 8. 
8. C., 21 Sup. Ct. Rep. 329. 


67. SaLEsS — Construction of Contract to Furnish 
Bvilers.—Where the bidder for the furnishing of boil- 
ers, required by a contract forthe construction of a 
building, instead of bidding upon the specifications 
contained in such contract, submitted a proposition 
and specifications of its own, which were, at its in- 
stance, attached to the contract subsequently made 
between such bidder and the general contractor as 
modifying the specifications of the original contract, 
a guaranty contained in such proposition as to evap- 
orating capacity and the tests to be met must be con- 
strued assuperseding the provisions of the original 
specifications relating to the same subjects, rather 
than as having been voluntarily offerred by the bid- 
der as additional thereto.—HEINE SAFETY-BOILER Co. 
v. FRaNncis Bros. & JELLETT, U. 8.C. C., E. D. (Penn.), 
105 Fed. Rep. 413. 

68. SALES—Fraud — False Representations.—Where 
the seller of goods alleged that the buyer had falsely 
represented himself as solvent at the time of the sale, 
the value of the buyer’s stock at that time was mater- 
ial, and hence admissible in an action by the seller to 
recover the goods. The fact that a buyer of goods 
had on hand at the time of a purchase alleged to be 
fraudulent a much larger stock than the trade of his 
locality would justify was relevant to the issue of 
fraud in the purchase, and hence testimony of wit- 
nesses as to the value of the usual stock carried in 
such a place, though a species of opinion evidence, 
was properly admitted; this being the only way to 
elucidate the point.—PHELPS, DopDGE & PALMER Co. 
v. Samson, Iowa, 84 N. W. Rep. 1051. 

69. SPECIFIC PERFORMANCE—Patents.—A vendor of 
a patent right cannot maintain a suit for specific per- 
formance of the contract of gale in order to enforce 





the payment of an agreed price therefor, since he has 
an adequate remedy at law.—ANDERSON V. OLSEN, 
I11.,59 N. E. Rep. 289. : 

70. StTaTUTE—Foreign Statutes — Adoption.—Where 
the legislature adopted an English statute prohibit- 
ing carriers from giving undue preferences to partic- 
ular persons, it will be presumed that the settled con- 
struction given to such statute by the English courts 
was intended to be incorporated in the act, and such 
construction will govern in the. interpretation 
thereoft.—NorRFOLK & W. Ry. Oo. v. OLD DOMIPION 
BaGGaGE Oo., Va., 87 8. E. Rep. 784. 

71. SUBROGATION — Wrongful Pledge of Another's 
Property.—Where defendant’s testator, wropgtully 
pledged to a bauk for his own debt negotiable vonds 
belonging to plaintiff, and defendantjpaid the debt, 
thereby releasing the bonds, she is not subrogated to 
the rights the bank had inthe bonds, though the es- 
tate is insolvent.—GRaND COUNCIL ROYAL ARCANUM V. 
CORNBLIUS, Pa., 47 Atl. Rep. 1125. 

72. TAXATION OF BICYCLES — Constitutionality.— 
Laws 1899, p. 152, authorizing a tax of $1.25 on bicycles 
within certain counties only for the purpose of con- 
structing, maintaining, and repairing bicycle paths 
on highways and other places, creates a tax, and not 
a license, and is a local act, in violation of Const. art. 
4, § 28, subd. 7, prohibiting special laws for laying, 
opening, and .working on highways.—ELLIs Vv. FRa- 
ZIER, Oreg., 63 Pac. Rep. 642. 

73. TELEGRAPH COMPANIES—Delivering Message— 
Negligence.—In an action against a telegruph com- 
pany for damages for failure to promptly deliver a 
message sent plaintiff by one acting as his agent, the 
fact that the message was transmitted without charge, 
because of the sender being an employee of defend- 
ant, was no defense.—WESTERN UNION TEL. OO. v. 
SNopGRass, Tex., 608. W. Rep. 368. 

74. TENANTS IN COMMON — Acquisition of Title.— 
Where all but one of the tenants in common of mort- 
gaged land request the mortgagee that, if he pur- 
chases it at the mortgage sale, he will convey it abso- 
lutely tothe other tenant in common on his securlng 
to the mortgagee the debt due him, the title conveyed 
pursuant thereto does not inure tothe benefit of the 
others.—WaTSON V. WATSON, Pa., 47 Atl. Rep. 1096. 


15. TENANCY IN COMMON — Rents and Profits.— Under 
a will devising land to tenasts in common, and direct- 
ing that one of them shall have the sole management 
and control of the same for a stated time, he is not en- 
titled to the use of the property during such time, but 
only tothe management and control thereof, and }s, 
therefore, chargeable with rents and profits.—Duna- 
VANT Vv. FIELDS, Ark., 60 8. W. Rep. 420. 


76. TRADE-NAMES — Names Incidentally Denoting 
Quality.—Where the general purpose of a trade-name 
adopted by a manufacturer is to identify the origin or 
ownership of the articles to which it is attached, his 
right to protection in the exclusive use of such name 
is not affected by the fact that tne words used also de- 
note quality,and carry with them a chaim of excel- 
lence incident to the goods of such origin or owner- 
ship.—THOMAS G. PLANT CO. Vv. May Co., U. 8. 0. C. of 
App., Sixth Oircuit, 106 Fed. Rep. 375. 


71. Trkspass—Title—Evidence.—In the absence of 
rebutting evidence, a recital ina deed executed ina 
foreign country that the grantors are the heirs at law 
of one who died intestate and seised of the land con- 
veyed is sufficient evidence of those factsto entitle 
one claiming under it to maintain trespass egainst a 
naked trespasser, where no adverse claim has ever 
been made tothe land, and 80 years have elapsed since 
the date of the acknowledgment.— YOUNG v. SHULEN- 
BERG, N. Y., 59 N. E. Rep. 135. 

78. TriaL—Failure to Give Ir struction Not Asked.— 
The failure to give an instruction as to contributory 
negligence where none was asked by defendant was 
not error.—FRLTON V. CURD, Ky., 608. W. Rep. 297. 
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79. TataL—New Trial—Prejudice of Jurors—News- 
paper Publications.—Where a trial lasted a greater 
part of two months, during which a leading news- 
paper of the city in which it was held, and where 
nearly all of the jurors resided, continued to publish 
articles apparently intended to influence the deter- 
mination of the case, and calculated strongly to,pre- 
judiee public sentiment against one of the parties, 
and to presentthe other ina most favorable light, 
some of which articles were admittedly read by some 
of the jurors, such facts afford ground for a new trial 
on behalf of the party against whom the articles were 
directed, without regard to the question by whom 
such articles were instigated.—_MORSE Vv. MONTANA 
Orxg PorcuHasinG Co., U.S. C. C., D. (Mont.), 105 Fed. 
Rep. 387. 

80. TRIAL — Production of Books — Corporation.—If 
the books of a corporation which isa party to pend- 
ing litigation are at their piace of business in the 
parish where the suit is pending, and in the custody 
of one of their officials in such parisb, the process of 
the court toreach these books and havethem pro- 
duced in court will lie, notwithstanding the nominal 
or legal domicile of the corporation may be in another 
parish.—STaTp V. ALLEN, La., 29 South. Rep. 114. 

81. Trusts — Creation — Iastrument in Writing.— 
Code, § 1041, provides that no trust can be created in 
land except by an instrument in writing signed by the 
party declaring the trust, or his agent or attorney. 
The defendant wrote a letter to a landowner inclosing 
a deed to be executed by the latter, and also referring 
to and inclosing a letter from A suggesting that the 
landowner convey the property to defendant to en- 
able the latter to mortgage it and redeem it from a 
prior mortgage sale thereof. Held, a sufficient in- 
strument in writing to constitute a trust in favor of 
tho owner on a subsequent conveyance to the defend- 
ant, which would support a suit to enforce a recon- 
veyance.—WiIGGs8 Vv. WINN, Ala., 29 South. Rep. 96. 

82. Trusts—Increase — Legatees.—Where property 
is given in trust, the income to be paid certain persons 
for life, thereafter the trust estate to be distributed 
among others, and the trustee mzkes an investment 
in bonds, which he sells ata premium, and shares of 
stock of a corporation are included in the trust estate 
appraised at $42 per share, and the franchises and 
property ofthe corporation are condemned, and an 
amount is paid as damages so that the trustee receives 
$98 per share, such profits and increase belong to the 
corpus, and notithe income, of the estate.—IN RE 
G2aHam's EStTaTs, Pa., 47 Ati. Rep. 1108. 


88. Usursy—Recovery. — Where a debtor borrowed 
money from the daughters of his creditor to pay his 
debt to their father, and afterwards borrowed money 
from their motber to pay the debt to them, he cannot 
recover from the mother usury paid to the daughters 
or their father,the transaction being ip govod faith, 
and in facta loan of money by the mother to the 
debtor.—ST&PHENSON V. SHIRLEY, Ky., 60S. W. Rep. 
387. 

81. VENDOR AND PURCHASER — Sale of Land Pre- 
viously Conveyed to Another.—Where defendant had 
previously conveyed to another real estate which he 
conveyed to plaintiff in exchange for other property, 
plaintiff was entitled to recover dameges, though de 
fendant, in the previous deed, had reserved an option 
onthe property.—CAUMISAR V. CONLEY, Ky., 60 8. W. 
Rep. 875. . 


85. VENDOR'S LIEN — Foreclosure— Parties—Redemp- 
tion.—The owner of a note secured by a vendor’s lien 
on real estate acquired prior to a suit to foreclose the 
lien acquired by a prior note, to which proceeding he 
was not made a party, was entitied to redeem from 
the purchaser atthe sale under such proceedings — 
Rogers Vv. Houston, Tex., 60S. W. Rep. 445." 

86. Venpor's Lipn — Rescission.— Where vendor's 
lien Is retained in deed or in notes given for deferred 
payment, and the vendee makes default, the vendor 





may rescind.and recover the land, or affirm contract 
and have judgment for his debt, with foreclosure of 
lien.—OURRAN V.'TEX48 LAND & MORTGAGE OCo., Tex., 
60 8: W. Rep. 466. 

87. WaTER — Navigable Rivers — Riparian Rights.— 
Where an isiand arose in a navigable river apart from 
riparian owners’ land, such owners can claim no title 
thereto by reason of their riparian rights, though the 
island was afterwards joined to their land, since it 
did not become a part thereof by gradual accretion to 
or reliction from the shore. — HOLMAN Vv. HODGES, 
Lowa, 84 N. W. Rep. 960. 

88. WILL8s—Construction—Dower.—A life estate in 
the tract of land containing testator’s dwelling bouse 
was devisedto his wife, remainder to his nephews; 
and a life estate in another tract of his land was de- 
vised to her, but no disposition was made of the re- 
mainder. Held, that Code, § 3367, requiring a dower 
in fee of asurviving spouse to contain the dwelling 
house, if so desired, did not entitle the widow, who 
had acquired the right of all the other heirs, to have 
more than half of the dower interest taken from tha 
tract in which she had the life interest.—MoRKEY Vv. 
MoreEY, Iowa, 84 N. W. Rep. 1039. 

89. WILLS — Determinable Estate — Executory De- 
vises.—A will contained this provision: “Lot No. 21 
give and devise to wy son, F, he to pay to his mother 
during her natural life sixty dollars per annum; and, 
if the suid F die without issue, and his wife survives 
him, she shal! have the use of said lot during her nat- 
ural life, and at her death the said property shall re- 
vert to all my surviving heirs.” Heid, that F took an 
estate in fee in the lot, determinable on his death 
without issue, in which evént the estates of the wife 
and surviving heirs would take effect as executory de- 
vises. — STONER V. WUNDERLICH, Pa., 47 Atl. Rep. 
945 

90. WILLS—_Equitable Conversion.—Where a testa- 
tor devised his entire estate to his wife, to her own 
use, benefit, and behalf “forever,” the same to remain 
for her just and nectssary support during htr natural 
life, with any remainder to his children, the wife took 
merely a life estate in the property, with aathority to 
use the whole thereof if necessary for her support.— 
TROUT V. ROMINGER, Pa., 47 Atl. Rep. 960. 


91. WILLs—Estate Granted—Conditions.—Plaintiff’s 
husband devised his dwelling house in B to her, her 
heirs, executors, administ: ators, and assigns, forever, 
on the condition that she continue to reside in B and 
not marry again before April 10, 1885. In 1886,by a 
codicil, he devised a residence outside of B to his 
daughter, with the request that she allow plaintiff to 
“have a home” there whenever she wished. Held, 
that plaintiff took an estate in fee-simple absolute in 
such dwelling house, never having married, and hav- 
ing resided in B until after 1885.—JENKINS v. HoR- 
Witz, Md., 47 Atl. Rep. 1023. 


92. Witts—Life Estate with Power of Disposition.— 
Testator devised to his wife all his lands, etec., after 
payment of his debts and a legacy to his son, during 
life, to manage or sell as she might think proper; all 
the property left at her death to be sold, and proceeds 
to be divided among bis children. Held, under Code, 
§ 1048, providing that where absolute power of disposi- 
tion is given, not accompanied by atrust, and no es- 
tate io remainder is limited on the estate of the donee 
in the power, he takes an absolute fee, the widow 
took the fee in the land. — YouNnG Vv. YOUNG, Ala., 29 
South. Rep. 61. 

93. WITNESSES—Competency—Husband and Wife.— 
Acts 27th Gen. Assem. ch. 108, § 1, prohibiting husband 
and wife from being witnesses against each other, ex- 
cept in civil actions brought by judgment creditors 
against busband or wife to set aside conveyances from 
one to the other fer fraud or want of consideration, is 
not unconstitutional, because changing rules of evi- 
dence or competency of witnesses.—BURK V. PUTNAM, 
Iowa, 84 N. W. Rep. 1053. 





